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CURRENT TOPICS. 


During the present term of the United 
States Circuit Court for the Eastern District 
of Missouri, before Ditton and Treat, J. J., 
a number of important rulings have been made 
many of which it will be to the interest of the 
profession to preserve. Inthe case of Laveille, 
a bankrupt, the circuit court, sitting as a 
court of review, was called upon to construe 
the Missouri act of 1875 (Mo. Laws 1875, 
p- 61) relating to the property rights of mar- 
ried women. In 1874, when Laveille was sol- 
vent, he purchased for $350 a diamond breast- 
pin and presented it to his wife. This article 
of jewelry did duty as an ornament at various 
times for the wife, for the husband, and for a 
daughter ; finally it passed into the hands of 
the husband for safe keeping, who, without the 
knowledge of the wife, pledged it to secure a 
debt. The debt was paid, but the pledge was 
left in the hands of the pledgee, for what pur- 
pose did not appear. Here the assignee 
found it; and the question was whether it be- 
longed to the bankrupt’s estate or to his wife. 
Counsel for the receiver filed a learned brief 
on the common law doctrine, relating to the 
wife’s paraphernalia, showing that the wife 
had such property sub modo, a very appro- 
priate expression when applied to an article of 
fashionable ornament, and that in the event of 
the insolvency of the husband, it not having 
been fashionable in the old days for debtors 
to escape payment of their debts, it must be 
sold for the benefit of creditors. But, said 
Ditton, J., the case is governed by the Mis- 
souri act of 1875. This completely revolu- 
tionizes the common law with reference 
to the right of the wife to hold per- 
sonal property. The court, therefore, 
held—affirming the district court—that the 
article of jewelry in question belonged to the 
wife, and did not pass by the assignment in 
bankruptcy. We make a note of this deci- 
sion, because the profession in Missouri will 
look with curious interest for every deci- 
sion expounding the statute in question.— 
In Gibson v. Broughton, an action of ejectment, 
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the defendant filed a special plea to the effect 
that a certain conveyance was made to hinder 
and defraud creditors, of which the plaintiff 
had notice. The plaintiff demurred, on the 
ground that it was an attempt to set up an 
equitable defense, and that the plea did not 
make a case within the Missouri statute re- 
lating to fraudulent conveyances. The Mis- 
souri Practice Act permits equitable defenses 
to suits at law. Ditton, J.: ‘* The demurrer 
is sustained. Whatever may oe the practice 
in the state courts, it is clear that an equitable 
defense to an action of ejectment can not be 
entertained by this court. The defendant may 
file a bill in equity if he desires.’’ 





In Insurance Company of North America v. 
Commonwealth, 35 Leg. Int. 366, it is held 
by the Supreme Court of Pennsylvania, 
that a state may impose upon insurance com- 
panies incorporated under its laws a tax on all 
their business as evidenced by the entire pre- 
miums brought into their treasury from all 
sources, and that such a tax is not within sec- 
tion 8 of article 1 of the Federal Constitution 
giving to Congress the power to regulate com- 
merce with foreign nations, and among the 
several states, and with the Indian tribes. ‘“‘A 
tax on gross premiums of insurance,’’ say the 
court, ‘‘ is a tax upon the receipts of money, 
or its representative in notes and bills, and not 
on property, or any article of commerce—it 
touches only a fund in the treasury of the 
company. As was said in the Gross Receipts 
Cases, 15 Wall. 294: *The tax is laid on the 
gross receipts of the company; laid upon a 
fund which has become the property of the 
company, mingled with its other property, and 
possibly expended in improvements or put out 
at interest.’ See also Erie R. R. Co. v. Penn., 
21 Wall. 497. This tax is not measured by 
the subjects of insurance, for be the rates high 
or low, they do not govern, but the money 
only after it has passed into the hands of the 
company. The difference between this tax 
and that in the Gross Receipts Cases is mark- 
ed. There the receipts were the results of 
transportation, and were by approximation, a 
regulation of commerce, and the dissent of the 
three judges was put upon this ground. But 
here the tax is on the mere results of business, 
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involving only local transactions, and partak- 
ing of no relation to interstate commerce. A 
contract of insurance is merely a guaranty 
against a loss of property by fire or marine 
disaster. When on chattels on land or sea it 
is a protection merely given to the property, 
for which a price is paid. This price, or pre- 
mium, is but a consideration, and the right to 
receive it rests on the faculty imparted by the 
state in its charter. * * * That a policy 
is a mere contract of indemnity against loss 
of property, and not an instrument of com- 
merce, is held in several cases: Paul v. Vir- 
ginia, 8 Wall. 183; Ducat v. Chicago, 10 
Wall. 410; Liverpool Ins. Co. v. Mass., Ibid, 
573. In the first case, Mr. Justice Field uses 
this language: ‘ Issuing a policy of insurance 
is not a transaction of commerce. The policies 
are simple contracts of indemnity against loss 
by fire entered into between the corporations 
and the assured for a consideration paid by the 
latter. These contracts are not articles of 
commerce in any proper meaning of the word. 
They are not subjects of trade and barter, 
offered in the market as something having an 
existence and value independent of the parties 
to them. They are not commodities to be 
shipped or forwarded from one state to 
another, and twen put up forsale. They are 
like other personal contracts between parties, 
which are completed by their signature and 
the transfer of the consideration. Such con- 
tracts are not interstate transactions, though 
the parties may be domiciled in different 
states. The policies do not take effect—are 
not executed contracts—until delivered by the 
agent in Virginia. They are then local trans- 
actions, and are governed by the local law.’ ’’ 
Many taxes of a similar nature have been 
sustained by the courts: A tax on brokers 
who dealt entirely in the purchase and sale of 
foreign bills of exchange, Nathan v. Louisi- 
ana, 8 How. 73. A tax on deposits in a 
savings bank invested largely in bonds of the 
United States, exempt from taxation, Society 
for Savings v. Coite, 6 Wall. 594; Provident 
Institution v. Mass., Ibid., 612. A tax on 
shares of stock in a railroad running through 
several states, in proportion to the length of 
the road in one state, Delaware Railroad Tax, 
18 Wall. 206, 229, and on its income, Ibid, 
231. A tax on warehouses used 4s the means 
of interstate commerce, Munn v. People, 4 


Otto, 114, 4 Cent. L. J. 250. A tax on the per- 
son for shares of stock in corporations in 
other states, McKean v. Northampton Co. 13 
Wright, 519. 


_ 
—_— 





Where a negotiable city bond was stolen, 
and its number altered by the thief, it was 
held in a recent case, City of Elizabeth v. 
Force, decided by the Court of Errors and 
Appeals of New Jersey, to be good in the 
hands of a bona fide holder who had purchased 
it for value. Corporation bonds payable to 
bearer or order, and the coupons annexed 
thereto, are now recognized as possessing all 
the ordinary properties of negotiable instru- 
ments, notwithstanding some exceptional 
cases, as Diamond v. Lawrence Co., 37 Penn. 
St. 353; Crosby v. New London R. R., 26 
Conn. 121; Myles v. York R. R., 43 Me. 
232; Clarke v. Janesville, 1 Biss. 98. Such 
is the rule established by the recent English 
| cases. Gorgier v. Mierville, 3 B. &. C. 45; 
Goodwin v. Robarts, L. R. 1 App. Cas. 476. 
Such bonds or coupons, although stolen, are 
collectible in the hands of a bona fide holder 
who took them for value in the usual course 
of business before maturity, and without 
notice. Evertson v. Nat. Bk. of Newport, 
66 N. Y. 14; California v. Wells, 15 Cal. 
336; Spooner v. Holmes, 102 Mass. 503. If, 
however, the instrument is incomplete, as if 
any essential part is left in blank, and is af- 
terwards filled up by the thief or holder 
through the thief, no recovery can be had. 
In Ledwich v. McKim, 53 N. Y. 307, the 
place of payment was left in blank, and be- 
| fore it was filled up by the president the bonds 

were stolen. It was held that a bona fide 

holder could not, by inserting the name of a 

place in the blank, recover its value. So also 
| in Jackson v. Vicksburg Co. 2 Woods, 141, 
the same result was reached on exactly sim- 
ilar facts. In Maas v. Missouri R. R. 11 Hun, 
(N. Y.) 8, the corporate seal of the obligors, 
and the endorsement of the trustees, were 
both wanting when the bonds were stolen; 
subsequently these were forged, and in that 
condition they came into the plaintiff’s hands. 
It was held that the company was not liable. 
As a bond takes effect from its delivery, it is 
presumed that a blank as to the date would 
not affect a recovery. Pierce v. Richardson, 
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37 N. H. 306; Bills v. Stanton, 69 Ill. 51. 
The thief’s insertion of the name of the payee 
in the blank left for that purpose, is not such 
an alteration as will avoid the bond. Boyd v. 
Kennedy, 9 Vr. 146; Dutchess Co. Ins. 
Co. v. Hachfield, 1 Hun, (N. Y.) 675. For 
the fact of the bond not being payable toa 
particular person does not render it non- 
negotiable. Smith v. County, 54 Mo. 58. 
If overdue bonds or coupons are stolen, and 
then come into a bona fide holder’s hands, he 
can not collect their amount. Arents v. Com., 
18 Gratt, 750; Vermilye v. Adams Ex. Co., 
21 Wall. 138. In Everston v. Nat. Bank of 
Newport, 66 N. Y. 14, coupons were held to 
be entitled to three days grace, so that a pur- 
chaser after the time specified for payment, 
but before the expiration of the days of grace, 
was deemed a purchaser before maturity. But 
in Arents v. Com., 18 Gratt. 750, such coup- 
ons were held not entitled to days of grace. 
That the real owner gave immediate notice of 
the theft by publication, will not of itself de- 
prive the holder of his right to recover. Sey- 
bell v. Nat. Curreney Bank, 2 Daley, 383, 54 


N. Y. 288; Murray v. Lardner, 2 Wall. 710. 
But after actual service of such notice, bank- 
ers and brokers should retain a memorandum, 
in order to identify stolen bonds if presented. 
Vermilye v. Adams Ex. Co., 21 Wall. 138. 
Mere omission to look for such notice twelve 
months after publication is no proof of mala 


jides. Rapheal v. Bank of England, 17 C. B. 
161. The case of Texira v. Evans, 1 Anstr. 
228, in which Lord Mansfield held that an agent 
might, under a parol authority, fill in blanks in 
a deed, has been overruled in England and in 
some of the states, although followed in oth- 
ers. In a note to Preston v. Hall, (23 Gratt. 
600), 21 Am. L. R. 699, nearly all the Amer- 
ican cases are collected, and the impossibility 
of any attempt to collect them shown. Fora 
further statement of the authorities, see the 
elaborate note by Mr. Stewart, in 29 N. J. 
(Eq. ) 587. 


THE Solicitor’s Journal says: Respect for the office 
of judge is essential to the proper administration of 
justice. On the otber hand, may we be allowed tosug- 
gest for the consideration of learned Judges during 
their vacation rambles, that judicial patience and cour- 
tesy are pearls of great price. *‘ Sir,” said Lord Not- 
tingham to Mr. Somers, who apologized for rising after 
five or six other counsel on the same side, ‘‘ pray go om. 
I ¢1t in this place to hear everylody.” 





STATE INSOLVENT LAWS. 


I. 


ASSIGNMENTS AT COMMON LAW, AND UNDER 
STATUTES. 


The repeal of the bankrupt law, which took 
effect on the first day of September, revives 
and brings into practical operation the assign- 
ment and insolvent laws of the different states, 
which, since the act of Congress of 1867, 
have been in a state of practical suspension. 
As it becomes impracticable for insolvent 
debtors to escape liability, by invoking the aid 
of the national bankrupt courts, resort will 
be had to state tribunals, either to obtain dis- 
charge from liability, or to secure a ratable 
distribution among their creditors of their 
estates. As creditors find the condition of 
delinquent debtors becoming more hopeless, 
each will seek for himself such advantages as 
may be obtained by superior diligence in press- 
ing his claims for settlement. Complaisant 
debtors will seek by preferences such as were 
inhibited by the bankrupt law to give to fa- 
vored creditors such advantages as their feel- 
ings of partiality may prompt. When local 
statutes do not intervene, distant creditors 
will become painfully aware of the old doc- 
trine that transfers of property by insolvent 
debtors to one or more creditors, by way of 
preference, in satisfaction of their debts, in 
the absence of actual fraud, instead of being 
held constructively fraudulent, as under the re- 
pealed act, will be sustained as valid and bind- 
ing, notwithstanding their disastrous effects 
upon those less favored. Keen vy. Preston, 24 
Ind. 395; Rankin v. Lador, 21 Ala. 380. The 
same doctrine has been declared where the 
property was conveyed in trust to pay cer- 
tain preferred creditors, even where the execss 
was to be returned to the debtors. Johnson 
v. McGrew, 11 Ia. 151; Claflin v. Maglaugh- 
lin, 65 Penn. St. 492. 

There are many other features of the law 
governing voluntary assignments, heretofore 
regarded as obsolete, which have, by rea- 
son of the change, become of practical 
importance. When the asssignment is by 
deed, it is usual, and in some cases essen- 
tial, to require the assent of the creditors for 
whose benefit it is made. Especially is this 
true when there are conditions, such as a re- 
lease of the debtor or an extension of time 
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upon which the assignment is made. And 
when the deed stipulates for the assent of cred- 
itors to be evidenced by their execution of the 
instrument, they must so signify their assent, 
otherwise they cannot take under the instru- 
ment. 2 Story Eq. Jur. §1036, cases cited in 
notes. When, however, there is no stipula- 
tion for express assent, it has frequently been 
held that it would be presumed, in the absence 
of evidence of dissent, regardless of whether 
the assignment is with preferences or not. 
Ingram v. Kirkpatrick, 6 Ired. Eq. 462, [Cit- 
ing with approval Walker v. Crowder, 2 id., 
478, and Moore v. Collins, 3 Dev. 126;] 
Stewart v. Hull, 3 B. Mon. 218; McBride v. 
Bohanan, 50 Ga. 155; Furman vy. Fisher, 4 
Cold. 626; Green v. Banks, 24 Tex. 508; 
Gale v. Mensing, 20 Mo. 461. The doctrine, 
however, has been qualified by the proviso 
that the assignment is clearly beneficial to the 
creditor, in the sense that it does not extend 
the time of payment, or require any conces- 
sions from the creditor disadvantageous to 
himself. Evans v. Loman, 21 Ala. 333; Ran- 
kin v. Lodor, Id. 381; England v. Reynolds, 
38 Id. 370; Kolkman v. McElderry, 16 Md. 
56; Hempston v. Johnson, 18 Ark. 123; Law- 
rence v. Davis, 3 McLean, 177. We believe 
the rule that assent of creditors will be 
presumed, obtains in early decisions in New 
York, while the courts of Massachusetts and 
those of England make the validity of the as- 
signment dependent upon the assent of the 
beneficiary, and hold that without such assent 
the assignment is revocable at the will of the 
assignor. 2 Kent. Com. 532-533, note (a). 
When the assignment is directly to the cred- 
itor or creditors to be benefited, there seems 
no doubt that it must be assented to by them 
in order to become binding, for the reason 
that when there are but two parties to a trans- 
action, it requires a mutual concurrence of 
minds to render a contract binding. Law- 
rence v. Davis, 3 McLean, 177 ; Burrell on As- 
signments, §§124, 125. But when the assign- 
ment is to trustees for the benefit of creditors 
named, whether with or without preferences, 
the authorities, in the absence of controlling 
statutory provisions, are far from uniform as to 
whether the assignment will be binding prior 
to the assent of beneficiaries; many of them 
holding such assent unnecessary. The legal 
estate vests in the trustees, and a court of 


equity will compel the execution of the trusts 
for the benefit of creditors, though they have 
not consented to the conveyance. 2 Kent. 
Com. 543, and cases cited. At all events such 
an assignment seems irrevocable by the as- 
signor. Burrell on Assignments, §125, and 
cases cited in notes. 

The general doctrine governing assign- 
ments by insolvent debtors, and the dis- 
tribution of their estates, has been vari- 
ously modified or entirely abrogated by 
statute in many, if not most of the states, 
and the only reason why these statutes 
have, until recently, been of little practical 
importance, is that their operation has been 
suspended by the national bankrupt law, by 
which they were superseded, especially in 
those particulars most beneficial to the debtor, 
which might serve as an inducement to the 
assignment. Those states whose statutes pro- 
vide for an unconditional discharge of the 
debtor, or exemption of subsequently ac- 
quired property from prior debts, upon a sur- 
render of his property and a compliance with 
the conditions of laws resembling more or less 
the national act lately repealed, are California, 
Idaho, Maryland, Michigan, Nevada, Ver- 
mont and Wisconsin, and probably Arkansas, 
as an old statute, omitted from the last revis- 
ion of the statutes of this state, on account of 
its conflict with the bankrupt law, may be 
regarded as revived by the repeal. The Con- 
necticut statute discharges the debtor upon 
payment of 70 per cent. of the amount of his 
indebtedness, and contains various provisions 
for the payment in full of creditors of a cer- 
tain class. ‘The Massachusetts statute, which 
is published in connection with the decisions 
of the courts of that state, in Cutter’s Insolvent 
laws, requires, as a condition to discharge, in 
case of the first application of a debtor for the 
benefit of its provisions, a payment of 50 per 
cent. of his liabilities, or the assent of a ma- 
jority in number and value of creditors who 
prove their claims. In case of a second ap- 
plication by the same debtor, it requires pay- 
ment of 50 per cent., or the assent of three- 
fourths in number and amount of such credi- 
tors as have proved their claims. In Louisi- 
ana, the debtor may be discharged from lia- 
bility for prior debts by obtaining the consent 
of a majority of his creditors. In Maine, 





| New Hampshire, New Jersey and South Caro- 
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lina, the discharge only affects the demands of 
creditors who assent to the assignment, and 
participate in the dividends. The only dis- 
charge provided for by statute in Illinois, 
Indiana, New York, North Carolina, Ohio, 
Pennsylvania, Rhode Island, and West Vir- 
ginia is from imprisonment and future arrest 
on civil process for prior debts scheduled by 
the debtor. All assignments made under the 
statutes of Alabama, Dakotah, Iowa, Kansas, 
Minnesota, Missouri, Nebraska, inure to the 
benefit of all creditors who choose to partici- 
pate, but the assignment does not release the 
debtor from liability without full payment, or 
consent of all his creditors, either of which, 
of course, will serve the purpose without the 
intervention of a statute. In the other states 


and territories, it is believed, the insolvent 
debtor may make assignments to trustees for 
the benefit of creditors, with or without a 
preference, to one or more, and if the assign- 
ment: is made in good faith for the benefit of 
those having bona jide demands against the 
assignor, the assignee or assignees who accept 


the trust will be required to execute the same. 

In the light of the alteration of the relations 
between debtor and creditor which the re- 
peal of the national act inaugurates, the state 
insolvent and assignment laws supply a field 
of inquiry, practically new to the younger 
members of the profession, whose experience 
in practice extends back no more than ten or 
twelve years. To older members of the pro- 
fession the condition of things presents the ne- 
cessity of furbishing up some of their old learn- 
ing. Constitutional limitations upon the power 
of state legislatures to pass laws which have a 
tendency to retroact upon contracts ; the effect 
of such acts, when constitutional, upon resi- 
dents of different states, and between residents 
of the same states respectively ; judicial con- 
struction placed upon legislation of this kind 
by courts of the states and by those of the 
general government; when the statute im- 
pairs the obligation of the contract or only 
affects the remedy, are questions possessing 
renewed interest to those engaged in commer- 
cial practice, and will be reserved for future 
consideration, W. 

( To be continued. ) 


> 





A LATE Irish statute in regard to the public health 
prescribes a penalty of $10 for any person having a 
‘wake ” over a person dying of an infectious disorder. 





CONSTRUCTION OF WILL—DEVISE TO THE 
UNITED STATES. 
DICKSON v. UNITED STATES. 


Supreme Judicial Court of Massachusetts, July 
Term, 1878. 


[Filed September, 1878.] 


HON. HORACE GRAY, Chief Justice. 
‘¢ ~=JAMES D. COLT, 
SETH AMES, 
MARCUS MORTON, 
WILLIAM C. ENDICOTT, 
Otis P. LORD, 
AUGUSTUS L. SOULE, 


Associate Justices. 


A MADE his will in 1862, which recited that, ‘* wish- 
ing to contribute my mite toward suppressing the re- 
bellion and restoring the Union, I give and devise the 
residue of my estate to the United States of America,”’ 
and died in 1873: Held,in a suit by the executors of the 
will to ascertain to whom the money should be paid, 
that the devise to the United States is valid and bind- 
ing. 

This was a bill in equity by the executors under 
the will of John Gardner, late of Boston, deceased, 
brought before the Justices of the Supreme Judi- 
cial Court. ‘The bill alleges that the will of said 
Gardner, which bears date Jan. 17, 1862, was duly 
proved on the 17th of April, 1876, and letters test- 
amentary issued to the plaintiffs, as executors; 
that the will, after making sundry legacies and be- 
quests, provided in terms as follows: “ 5th. Wish- 
ing to contribute my mite towards suppressing the 
rebellion and restoring the Union, I give and de- 
vise the rest and residue of my estate, after paying 
the donation and providing for the payment of the 
annuities aforesaid, to the United States of /Amer- 
ica.”’ The bill further alleges that the plaintiffs are 
prepared to pay the residue of the estate to the party 
or parties legally entitled; that the United States of 
America claim to be entitled to the said residue, 
and have, by their attorney, forbid them paying it 
to any other person; that the heirs at law also 
claim to be entitled to said residue, and have for- 
bid them paying it to the United States. They, 
therefore, ask that each party be required to inter- 
plead, and that this court will ascertain and decide 
whether the said heirs have any and what rights 
in the premises. To this, answers were filed by the 
United States and: by the heirs at law of Gardner, 
both claiming the property. 

Geo. P. Sawyer, U. 8S. Att’y, for the United 
States; CU. C. Read, for the heirs. 


Gray, C. J., delivered the opinion of the court: 

The simple question in this case is, whether the 
residuary devise and bequest to the United States 
of America is valid, and upon this question, after 
free examination of the authorities cited in the 
learned argument for the next of kin, we can have 
no doubt. 

The introductory clause of this gift merely ex- 
presses the motive of the testator, and in no way 
defines or limits the purposes to which the gift 
may be applied by the legatee. 

In England bequests for the benefit of the coun- 
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try or for the payment of the national debt have 
always been held valid. Newland v. Attorney- 
General, 3 Wend. 684; Nightingale v. Colburn, 5 
Hare, 484, and 1 Phillips, 584; Aston v. Langdale, 
15 Jur. 868. While Massachusetts was an English 
colony, that eminent lawyer, Sergeant Maynard, 
gave an opinion that a bequest “to the public use 
of the country of New England’”’ was a good be- 
quest. Hutchinson’s Hist, Mass. (2d ed.) 101. 

The property or money, when received by the 
United States, must doubtless be applied to public 
purposes authorized by the constitution and laws. 
But the right to receive money or property volun- 
tarily contributed is not a separate power, but a 
capacity belonging to the United States as a body 
politic and incident to the right of sovereignty, 
and to which may be applied the words used by 
eminent jurists, in speaking of the implied capa- 
city of the United States to enter into contracts. 

Chief Justice Marshall said: ** The United States 
is a government, and consequently a body politic 
and corporate, capable of attaining the objects for 
which it was created by the means which are nec- 
essary for their attainment. ‘This great corpora- 
tion was ordained and established by the American 
people and endowed by them with great power for 
important purposes. Its powers are unquestiona- 
bly limited; but, while within those limits, it is a 
perfect govermentas any other, having all the fac- 
ulties and properties belonging to a government, 
with a perfect right to use them freely in order to 
accomplish the objects of its institution. It will 
certainly require no argument to prove that one of 
the means by which some of these objects are to be 
accomplished is contract; the government, there- 
fore, is capable of contracting, and its contracts 
may be made in the name of the United States.” 
United States v. Maurice, 2 Brock. 96, 109. 

So Mr. Justice Story, delivering the judgment 
of the Supreme Court upon the question ‘‘whether 
the United States have, in their political capacity, 
a right to enter into a contract, or to take a bond 
in cases not previously provided for by some law,” 
said: **Upon full consideration of this subject 
we are of opinion that the United States have 
such a capacity to enter into contracts. It 
is, in our opinion, an incident to the gen- 
eral right of sovereignty, and the United St.tes, 
being a body politic, may, within the sphere 
of the constitutional powers confided to it, 
and through the instrumentality of the proper de- 
partment to which these powers are confided, enter 
into contracts not prohibited by law, and appro- 
priate to the just exercise of those powers. To 
adopt a different principle would be to deny the 
ordinary rights of sovereignity not merely to the 
general government, but even to the state govern- 
ment, within the proper sphere of their own pow- 
ers, unless brought into operation by express legis- 
lation. A doctrine to such an extent is not known 
to this court as ever having been sanctioned by 
any judicial tribunal.”? United States v. Tingey, 5 
Pet. 115, 128. 

In the later cases these views have been repeat- 
edly affirmed, and held to cover the taking of 
security for debts to the United States. United 





States v. Bradley, 10 Pet. 343, 359; United States 
v. Linn, 15 Pet. 290, 311; Nelson v. Lagon, 12 
How. 98, 107, 108; United States v. Hodson, 10 
Wail. 395, 407, 408. Upon the same principle the 
power to take property by the right of eminent 
domain for the public use has been declared by 
the Supreme Court to exist in the United States, 
not by virtue of any express grant in the constitu- 
tion, but as an inherent attribute cf sovereignty. 
Kohl v. United States, 91 U.S. 367. 

In Cotton v. United States, 11 How. 229, 231, 
Mr. Justice Grier said: ‘* Every sovereign state is 
of necessity a body politic, or artificial person, 
and as such capable of making contracts and hold- 
ing property, both real and personal.” 

The Smithsonian Institute at Washington was 
erected by the bequest of an Englishman, estab- 
lished by a decree of Lord Langdale, as Master of 
the Rolls, and accepted by act of Congress. Presi- 
dent of the United States v. Drummond, cited in 
Wicker v. Hume, 7 H. L. Cas, 124, 155, U.S. St., 
July Ist, 1388. 

To hold that the supreme government of the 
country is vested by the constitution with the power 
to levy and collect taxes and duties to pay the 
debts, aad provide for the common defense and 
general welfare of the United States, and to bor- 
row money on the credit of the United States, and 
capable of making contracts, and of accepting se- 
curity for debts, and, in case of necessity, of tak- 
ing private property by the right of eminent do- 
main, has no capacity to receive a voluntary de- 
vise or bequest, is a conclusion that nothing short 
of an express statute, or a binding judicial deci- 
sion, could justify us in adopting. 

The decision in United States v. Fox, 94 U.S. 
315, affirming s. C., 52 N. Y. 530, by which it was 
held that a devise by a citizen of New York of real 
estate in New York, to the government of the 
United States, was void, proceeded upon the 
ground that the law of New York allowed real es- 
tate to be devised only to natural persons and to 
corporations established by the legislature of that 
state. That decision has no application to this 
ease. The statutes of this commonwealth, where 
the testator had his domicil and part of his real 
estate lay, make no restriction as to who may be 
devisees or legatees; and there is no evidence be- 
fore us that any such restriction is made by the law 
of Iowa, where the rest of the real estate is situated. 
Gen. Stat. ch. 92, §$ 1, 2; Jackson v. Phillips, 14 
Allen, 539, 552, 589, 591; Fellows v. Miner, 119 
Mass. 54; Loring v. Marsh, 6 Wall. 337, 355; Ould 
v. Washington Hospital, 95 U. S. 303; 6 Cent. L. J. 
191. 

We have had some hesitation in expressing an 
opinion upon the validity of this devise, so far as it 
affects rents of real estate with which executors 
ordinarily have no concern, and devised in part 
from lands situated in another state. But, as it ap- 
pears that the executors, acting for the benefit of 
the estate and by the consent of all parties in in- 
terest, have managed and received the rents of the 
lands there as well as of the lands here, they are 
bound, under the laws of this commonwealth, to 
account in its courts for all the rents so received. 
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Gen. Stats., ch. 95, §5; Brown v. Jackson, ante. 
The sum received by them for such rents being sub- 
ject to our jurisdiction, we can not avoid the duty 
of expressing an opinion on the validity of the 
whole devise upon which the right to such rent de- 
pends. DECREE AFFIRMED. 


_— 





NEGOTIABLE PAPER — PROVISION FOR 
EXCHANGE OR EXPRESS CHARGES — 

_ ATTORNEY’S FEE IN NOTE — LIABILITY 
OF SURETY. 





BULLOCK v. TAYLOR. 





Supreme Court of Michigan, June Term, 1878. 


Hon. J. V. CAMPBELL, Chief Justice. 
‘* Isaac MARSTON, 
“ 6B. F. GRAVES, 
“ TT. M. CooLry, 


Associate Justices. 


1, EXCHANGE OR EXPRESS CHARGES IN NOTE — 
SuURETY’s LIABILITY.—In suit against a surety whose 
principal had agreed to execute and deliver for the 
purchase price of goods sold him, promissory notes 
payable at a certain price: Held, that a provision in- 
serted without the surety’s consent, in the notes, for 
payment of exchange or express charges, did not add 
to or vary the surety’s lability, as it was the promis- 
sor’s duty, independently of agreement, to be at any 
expense necessary in the transmission of the money to 
the place of payment. 

PROVISION FOR ATTORNEY’S FEE VOID.—Where in 
each of several promissory notes varying from $41.50 to 
$194.12, there was inserted a provision for an attorney’s 
fee of $15 should any proceedings be instituted for col- 
lection: Held, that this was absolutely void as against 
the policy of the laws limiting attorney’s fees and the 
rate of interest. 

3. LIABILITY OF SURETY.—A surety’s liability con- 
tinues, where the provision which would add to it 
without consent is void as contrary to law. 


CooLey, J., delivered the opinion of the court: 

The action in this case is brought to recover from 
William Taylor and Aaron B. Taylor, as principals, 
and Joseph K. Taylor, as surety, the amount of 
several promissory notes given by the principals, 
and for the payment of which the surety is sup- 
posed tohave bound himself by a bond executed 
before the notes were given. 

The notes were giveu in pursuance of a certain 
agreement under which William and Aaron B. Tay- 
lor became agents for the plaintiff in the sale of 
musical instruments. * They also agreed to buy cer- 
tain instruments, and ‘‘to execute and deliver to 
said Bullock their equal promissory notes, executed 
by them and payable to his order for the full amount 
of the aggregate prices of said instruments,” and 
that said notes shall be due and payable at the 
Second National Bank of East Saginaw, Michigan, 
in three equal instalments of six, nine and twelve 
menths from the date of each delivery of said in- 
struments, with interest thereon at the rate of ten 
per cent. per annum from the date of each of said 
notes.”” Thebond signed by Joseph K. Taylor was 











conditioned for the performance by his principals 
of the stipulations of this agreement. 

The question in the case arises on the notes which 
were afterwards given. The following is a copy 
of one of them: 

*¢ $70 83. MounT PLEASANT, April 12, 1875. 

Nine months after date we promise to pay to R. 
D. Bullock or order, the sum of seventy 83-100 dol- 
lars value received, with ten per cent, interest, with 
current exchange or express charges, If this note 
is not paid at maturity, it is to draw ten per cent, 
from date, and the undersigned agree to pay fifteen 
dollars attorney’s fees over and above all taxable 
cots, should any proceedings be instituted to col- 
lect this note, payable at Second National Bank, 
East Saginaw. Wm. TayLor & Co.” 


The surety insists that such notes are not within 
the terms of his undertaking; first, because they 
contain a promise to pay exchange or express 
charges in addition to the sum owing; second, be- 
cause they provide for the payment of an attorney’s 
fee, to which he has never consented, and third, 
because, being for the payment of uncertain sums, 
they are not promissory notes at all. 

We quite agree with counsel for the plaintiff, that 
the provision for the payment of exchange or ex- 
press charges is merely nugatory. By the agree- 
ment as well as by the terms of the notes, they 
were made payable at East Saginaw; and it there- 
fore becomes the duty of the promissors to be at 
any expense necessary in the transmission of the 
money to that place. Whether they sent by draft 
or by express, the expense would equally fall upon 
them, and an express promise to pay it could add 
nothing to their liability. The provision on the 
subject may have been inserted in the notes for a 
more perfect understanding of the agreement; but 
the surety could not complain of it, because it could 
not in any way add to his liability or vary his un- 
dertaking. 

The agreement embodied in some of the notes for 
the payment by the makers of an attorney’s fee, 
in case any proceedings are instituted for collec- 
tion, presents a somewhat different question. If 
the agreement is valid, and constitutes a part of the 
obligation of the makers, upon which a recovery 
may be had in a suit for the amount owing on the 
note, then it will be conceded the notes which con- 
tain it are not within the terms of the obligation 
the surety has assumed. The surety undertook, 
for the payment of the price of goods to be sold, 
and not for any penalty for failure to pay promptly; 
and his promise can not be enlarged in the slight- 
est particular without his consent. Smith v. 
Sheldon, 35 Mich. 42. It is suggested, however — 
and there is some authority for that view—that the 
provision for the payment of an attorney’s fee is 
only the personal undertaking of the makers, 
which, from its very terms, does not become ope- 
rative until suit brought, and, consequently, can 
not be counted upon in the suit for collection of 
the note, and is no more a part of the obligation 
for which the surety has undertaken than if it were 
a promise evidenced by a separate instrument. A 
more important suggestion is, that the promise is 
absolutely void. 
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In this state the attorney’s fees, which the suc- 
cessful party is permitted to recover in courts of 
record, are prescribed by statute or by rule of 
court. In justices’ courts none are given except 
in a few special cases. The policy of our law is to 
limit such recovery to a very moderate sum in 
every case where it is permitted at all. We have also 
in this state had many laws from the very first, and 
though their penalties have not been severe, they 
have fixed a maximum of ten per centum per an- 
num, which is not to be exceeded under any cir- 
cumstances. And it is a question of very grave 
importance whether the policy which thus limits 
attorney’s fees, and also limits the rates of interest, 
can be set aside by provisions like that under re- 
view. 

The notes upon which a recovery is sought in 
this case vary in amount from $41.50 to $104.12. 
Six of them, including two for $41.50 each, con- 
tain the promise to pay an attorney’s fee of fifteen 
dollars, should any proceedings be instituted for 
collection. All of them could be sued in justices’ 
courts, and the mere taking out of asummons would 
be a proceeding for collection. Therefore, the 
makers are made to promise that if the payee, 
when the notes come due and are not paid, shall 
take out a summons upon each of them, the makers 
will pay an attorney’s fee of fifteen dollars upon 
each. It is. of course, preposterous to call this a 
fee; a fee supposes service; and here the services 
to be compensated may be purely nominal; the 
sum is nothing but a penalty; it can not 
even be regarded as stipulated damages on a 
default: for the sum to be paid bears no propor- 
tion to the sum overdue, but is the same for the 
smallest notes as for the largest. Moreover, the 
law itself determines what shall be the recoverable 
damages on default in the payment of a liquidated 
demand, and limits it to a sum not to exceed ten 
per centum per annum; while these stipulations in 
some cases provided for the payment of a sum 
equal to thirty-five per centum, however brief 
might be the period of default. 

A stipulation for such a penalty, we think, must 
be held void. It is opposed to the policy of our 
laws concerning atterney’s fees, and it is suscepti- 
ble of being made the instrument of the most gre- 
vious wrong and oppression. It would be idle to 
limit interest to a certain rate, if under another 
name forfeitures may be imposed to an amount 
without limit. The provision in their notes is as 
much void as it would have been had it called the 
sum imposed by its true name of penalty or for- 
feiture. There is no consideration, whatever, that 
can support it. 

It follows that the circuit court should have 
rendered judgment for the amount of the notes 
ignoring this provision. The judgment must be 
reversed, with costs, and a new trial ordered. 


_ 
— 





THE longest syllabus in the reports is probably that 
to the case of Curtis v. Leavitt, in the fifteenth volume 
of the New York Court of Appeals reports. It ex- 
tends over seven pages. 





CHATTEL EXEMPTION — USE BY “ HEAD 
OF FAMILY.”’ 





WASHBURN v. GOODHEART. 





Supreme Court of Illinois, 
[Filed at Springfield, June 24, 1878.] 


JOHN SCHOLFIELD, Chief Justice. 
SIDNEY BREESE, 

* TT. LYLE DICKEY, 

‘¢ BENJAMIN R. SHELDON, 
“* PICKNEY H. WALKER, 

‘© JOHN M. ScoTT, 

‘* ALFRED M. CRaIG, J 


Hon. 
“ 


Associate Justices. 
1 


A horse and wagon owned bythe debtor, but not 
personally used by him in obtaining the support of his 
family, they being used by another party who shared 
with the debtor the profit of their use, may be exempt 
from execution underthe statute, which provides that 
such articles are exempt when ‘“‘used by the debtor in 
obtaining the support of his family.” 


ScCHOLFIELD, C. J., delivered the opinion of the 
court: 


This was trespass by appellant against appellee, 
for levying upon as sheriff, and selling a team of 
two horses and their harness, the property of ap- 
pellant. The levy and sale were by virtue of an 
execution issued upon a judgment in favor of John 
V. Farwell & Co., and against appellant, for some 
$400. The principal question is, whether the prop- 
erty was exempt from execution. There is no ob- 
jection to the sufficiency of the evidence to prove 
the exemption, on any other ground than that it is 
not shown that the property was personally used 
by appellant in obtaining the support of his family. 
Appellant had, shortly before the levy of the exe- 
cution, been conducting a country store at Shirley, 
in McLean county, but at that time was residing in 
Bloomington, and was not engaged in any business. 
The horses were kept in his stable at Shirley, and 
he furnished them feed; and he had been in the 
habit of using them, or having them used in haul- 
ing for himself, when he had work of that kind for 
them; and when they were not thus used, they 
were driven by one Nelson (who took care of them 
and employed them in such jobs of hauling as he 
or appellant could obtain), Nelson receiving one- 
half of the amount thus made, after deducting ex- 
penses, and appellant the other half. When the 
team was levied upon, it was being used by Nelson 
in hauling potatoes at Bloomington, under this ar- 
rangement. 

Among other property exempt by statute from 
execution, it is provided: ‘* When the debtor is a 
head of a family and resides with the same, there 
shall be exempt from execution, etc., one yoke of 
oxen, or two horses in lieu thereof, used by the 
debtor in obtaining the support of his family, not 
exceeding in value $200, and the harness therefor, 
not exceeding in value $40.” R.S. 1874, p. 499, 
§ 13. 

Appellee insists that this language should be con- 
strued strictly, and that the property to be exempt 
| should be personally used by the debtor, This is 
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contrary to the principle of construction applica- 
ble to such statutes. Such statutes are not to be 
construed strictly, but so as to carry out the obvi- 
ous intention of the legislature in enacting them. 
Good v. Fogg, 61 Til. 449. 

It often happens that the head of a family is, by 
reason of physical infirmities, personally unable to 
take care of and use a team; and it is manifest in 
such cases, the reason and policy of the law no less 
favor the exemption than when the head of a fam- 
ily is free of such misfortunes. So, also, it is pro- 
vided: ‘* When the head of a family shall die, de- 
sert or not reside with the same, the family shall 
be entitled to and receive all the benefits and priv- 
ileges which are in this act conferred upon the 
head of a family, residing with the same.” R. S. 
1874, p. 499, § 15. It could hardly be contended 
that it was designed by the legislature that the del- 
cate mother or the helpless infant should actually 
drive and use the team, in order to have the benefit 
of the exemption. And yet the position contended 
for would seem to necessitate this, for no excep- 
tion is made to the phraseology of the section in 
their favor. 

The words ‘‘ used by the debtor in obtaining the 
support of his family,’’ are general and restricted 
to no particular mode of use. They are answered 
when the team is hired to others for a compensa- 
tion, which compensation goes into the general 
fund to support the family, as well as when the 
debtor himself goes with the team as its driver 
and adds the earnings of his labor to that of the 
team. 

A team kept for pleasure merely, is not within 
either the letter or the spirit of the statute. The 
team must be kept and used in good faith to the 
means of support of the family; but when it is 
thus kept and used, we do not consider it import- 
ant by whom it is taken care of and used. In this 
matter, as in very many others, the act of the 
agent or servant is to be regarded as the act of the 
principal or master. The use is his use, whether 
by his own hands or by those of another. The 
cases referred to by appellee, in California and 
Towa, were decided under statutes, the phraseology 
ef which was entirely different from that we have 
been considering, and we do not, therefore, regard 
them as pertinent. 

The only other question to be considered is: 
Did appellant waive his right to claim this 
property as exempt from execution? The facts 
claimed by appellee to have this effect, are 
in brief these: Some time, probably a month 
or more before the levy of the execution, appellant 
being indebted to Roush & Humphreys to the 
amount of $1,000, agreed with them to turn over 
the stock of goods, which he had in his store in 
Shirley, and the horses and harness levied upon 
and a wagon; and they were, as he says, to pro- 
tect him against this execution; or as they say 
to buy the execution and give him time. He 
turned over the stock of goods to them and they 
placed a man in possession; but the horses and 
harness were not surrendered to them, nor did 
they ever demand their possession. Shortly after 


Rousch & Humphreys obtained possession of the 








goods, appellant retook them; and they then re- 
plevied them from him and had the execution 
levied upon the horses and harness and wagon. 
We do not perceive how this agreement can be 
construed as a waiver of any right to claim the 
benefit of the exemption law. If the property was 
exempt from execution, then appellant was at lib- 
erty to sell it or mortgage, or pledge it as he 
pleased without regard to the execution. Vaughn 
v. Thompson, 17 Ill. 78; Cole v. Green, 21 Tl. 104. 

Appellant never agreed that the property should 
be seized and sold on the execution; and Rousch 
& Humphreys surely do not show a superior right 
to the property, when they never had possession 
of it, and make no pretense that they have com- 
plied with the contract by which they were en- 
titled to have its possession. We think the judg- 
ment below wrong; and it must, therefore, be re- 
versed and the cause remanded. Reversed and 
remanded. 


 — 


DUTY OF BANKS AS COLLECTING AGENTS. 





LEVI v. NATIONAL BANK OF MISSOURI. 





United States Circuit Court, Eastern District of 
Missouri, September Term, 1878. 


Before Hon. JOHN F. DILLON, Circuit Judge. 


1, BANK AS COLLECTING AGENT — PAYMENT BY 
CHECK.—A bank acting as the collecting agent of an- 
other bank, has, in the absence of special authority or 
usage, no right toreceive in payment anything but 
money; if it receives the check of the debtor on an- 
ether bank, this is conditional paymentonly, and it be- 
comes the agent of the drawer of the check to receive 
the moncy thereon, and until the money is received the 
payment is not complete. 


2. EFFECT OF CERTIFICATION OF CHECK—FAILURE 
OF COLLECTING BANK—RIGHT TO COLLECT AND CRED- 
IT AFTER SUSPENSION.—The defendant bank received 
from the plaintiffs, their correspondent,a bill of ex- 
change “‘for collection and credit,’”? and accepted from 
the drawee his check on a third bank for the amount 
and surrendered the bill of exchange. On presenting 
the check, instead of demanding the money thereon, 
it accepted its certification as good, and suspended the 
same day, having previously credited the plaintiffs with 
the amount. On the day after its suspension it col- 
lected the certified check. A receiver having been ap- 
pointed, the amount mingled with other moneys came 
jnto his hands. -The question was whether the de- 
fendant bank was a general debtor to the plaintiffs for 
the amount, or whether the money received on the 
check was held by the receiver in trust for him; and 
judgment of the court was for the plaintiffs. 


This isa suit in equity, wherein the plaintiffs 
seek to recover from the defendants a certain sum 
of money which they allege the receiver of the de- 
fendant—the National Bank of the State of Missouri 
—has in his possession, which is the proceeds of a 
certain draft drawn by August Taussig on the firm 
of Taussig Bros. & Co., St. Louis, for $10,000, 
which said plaintiffs forwarded to the defendant on 
the 18th June, 1877, ‘‘for collection and credjt.” 
This sum of money the plaintiffs claim, on the 
ground that the said bank did not collect it until 
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after its suspension, on the 19th day of June, 1877, 
and, therefore, hoids the money as plaintiffs’ agent. 
The plain-iffs also seek to recover said sum of 
money on the ground that the directors of the de- 
fendant bank received said draft for collection after 
they had knowledge of the fact that the bank was 
insolvent, and on the very day the bank suspended 
payment, and that, therefore, the receipt by the de- 
fendant bank of said money was a fraud on the 
plaintiffs, and they are entitled to the full proceeds. 
To this bill the defendants filed an answer, putting 
in issue the averments of the plaintiffs’ bill, and 
stating the facts of the transaction specially, to 
which answer the plaintiffs replied. 

The facts, so far as material tothe ground of the 
court’s judgment, are, shortly, these: The defend- 
ant bank was the correspondent of the plaintiff 
bank. On June 18, 1877, the plaintiffs transmitted 
to the defendant bank *“ for collection and credit,”’ 
a draft or bill of exchange for $10,000, drawn by 
one August Taussig on the firm of Taussig Bros. 
& Co., St. Louis. This was received by the defend- 
ant bank on the morning of June 19, and the amount 
provisionally credited on account to the plaintiffs. 
The defendant bank on the same day presented the 
bill of exchange for payment, and received from 
Messrs. Taussig Bros. & Co. their check for the 
amount on the Franklin Savings Bank of St. Louis, 
and thereupon surrendered the bill of exchange. 
This bill of exchange was specially indorsed to the 
defendant bank for collection on account of the 
plaintiffs. On the same day (June 19) the defend- 
ant bank presented this check, aad had it certified 
as “ good” by the Franklin Savings Bank, and took 
it away; and on the same day the directors of the 
defendant bank resolved that “ all payments shall 
be suspended, and all its banking business shall 
cease except to collect and preserve its assets.” 
It never again opened its doors. 

The next day after the suspension its officers col- 
lected the amount of the certitiel check, and a re- 
ceiver having been appointed by the comptroller of 
the currency, the money thus collected having been 
mingled with the other money of the bank, came 
into his hands. No notice to the plaintiffs of the 
provisional credit was given until after the check 
had been collected, on the 20th day of June. 

The defendant bank was hopelessly insolvent at 
the time, and had been known to be so for a consid- 
erable time by its executive offivers and a majority 
of the directors; but as the judgment of the court 
does not proceed upon the distinct ground that the 
collection of the draft was for this reason fraudu- 
lent, the particular facts in this regard need not be 
stated in detail. 

Two questions were argued: 

First—Whether or not the defendant, Johnson, 
as receiver of the said bank, holds the amount of 
money so collected asa trustee for the plaintiffs, 
or whether they are simply contract creditors for 
said amount, and entitled only to their dividends, 
as other creditors. 

Second—Whether or not the insolvency of the 
bank, together with the facts in evidence in rela- 
tion to the knowledge of its directors of its insol- 
vency, rendered the collection of the money by de- 





fendant bank a fraud against plaintiffs, so as to en- 
title them to recover the full amount of the pro- 
ceeds of said Taussig draft. 


William Patrick and Nathan Frank, for complain- 
ants; Henderson & Shields, for defendants. 


DILLON, Circuit Judge. 


It is only necessary to decide the first of the above 
questions, although counsel have discussed both of 
them with great fullness, and referred to numerous 
cases. While these cases have been considered, I 
do not feel called on to examine them at length in 
this opinion, for, in my judgment, on the facts here 
presented, the principles of law decisive of the case 
are clear and well settled. 

In respect of the Taussig draft, out of which the 
controversy arises, the defendant bank was the col- 
lecting agent of plaintiffs. Thisis manifest from 
the relations of the two banks to each other; from 
the letter transmitting this draft “ for collection 
and credit,’’ and from the plaintiffs’ special indorse- 
ment thereon to the cashier of the defendant bank 
‘**for collection on account of” the plaintiffs. This 
relation was not only known to the two banks, but 
knowledge of it, that is to say, that the detendant 
bank was merely the agent to collect this draft for 
the plaintiffs, and not the holder of it in its own 
right, was imparted to the drawees of the draft, the 
Messrs. Taussig Bros. & Co., by the above-men- 
tioned special indorsement of the plaintiffs on the 
draft itself, and which was surrendered to the 
drawees when their check for the amount thereof 
on the Franklin Bank was received. 

What, then, was the duty of the defendant bank, 
and the rights and obligations of the drawees, the 
Messrs. Taussig Bros. & Co.? 

It was the duty of the defendant bank, as the col- 
lecting agent of the plaintiffs, to present the draft 
for payment; and asthere is no proof of any spe- 
cial authority to the defendant, or agreement or 
usage varying the legal rights of the parties, the 
defendant bank could receive in absolute payment 
thereof nothing but money, ‘ that which the law 
declares to be a legal tender, or which, by common 
consent, is considered and treated as money.”’ 
Ward v. Smith,7 Wall,452. Thissettled principle 
of law has not been drawn in question by the de- 
tendant’s counsel. 

As the defendant bank was not authorized to re- 
ceive payment except in the manner above stated, 
and as the Messrs. Taussig Bros. & Co. knew that 
the defendant bank did not hold the draft as their 
own, but as agents to collect, they are charged with 
knowledge that they could only make a valid pay- 
ment binding upon the plaintiff by making such 
payment in money. 

Their check for the amount of the draft would, 
at most, be but conditional payment—that is, pay- 
ment when the money was actually received there- 
on by the agents of the plaintiffs. Even if the de- 


fendant bank had undertaken by a special agree- 
ment to receive the check in absolute payment, (of 
which there is no pretence), such an agreement 
would have been void for want of authority from 
the plaintiffs to make it. 

When the check was received in exchange for the 
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‘draft, the drawers of the check must be taken to 
have constituted the deiendant bank their agents to 
collect the check, in order that its proceeds might 
be paid to the plaintiffs. Without special author- 
ity to the defendant bank to take a check in abso- 
lute payment, or without ratification of its act in 
receiving a check instead of money, this act of the 
defendants would not bind the plaintiffs ex proprio 
vigore. The latter could affirm or disaflirm it, as 
they might elect. If the money had been received 
on the check by the defendant bank before its sus- 
pension, this would have presented a very different 
question from the one which actually arises. 

The check was presented, but instead of pay- 
ment being demanded and received, a certification 
of it was accepted. That was an act which did 
not bind the plaintiffs—for it was alike without 
their knowledge or authority. If this was done 
by the defendant bank without authority from the 
Messrs. Taussig Bros. & Co. it might, as between 
them and the bank, discharge them as drawers of 
the check, but it could not operate to pay the bill 
of exchange for which the check was given, or in 
any manner vary the rights of the plaintiffs. Their 
debt subsisted until payment was made by Messrs. 
Taussig Bros. & Co.,and no payment was made 
until the check was actually paid, which was the 
day after the failure of the defendant bank and its 
resolution to cease business and wind up its affairs. 
It is, therefore,a mistake to suppose that the act 
of the defendant bank in originally receiving the 
check of the Messrs. Taussig Bros. & Co., or in 
subsequently procuring it to be certified, dis- 
charged Taussig Bros. & Co. from their liability to 
the plaintiffs. I am therefore of opinion that the 
defendant bank remained the agent of the plain- 
tiffs to collect the bill of exchange on Taussig Bros. 
& Co. until the money was actually received. When 
the money was received, and not before, the 
agency of the defendant bank to collect terminated, 
and its authority to credit the amount to the plain- 
tiffs and to make itself an absolute debtor therefor 
would then arise, provided it was still a going con- 
cern; butinasmuch as before it received the money 
it had failed, its agency to constitute itself a 
general creditor for the amount, had ceased to 
exist. It would hold the amount as the agent of 
the plaintiffs or in trust for it, subject to any bal- 
ance due to it from the plaintiffs. 

Against this view the defendants urge two ob- 
jections. The first is thus stated in the defend- 
ants’ printed argument: ‘ The letter transmitting 
the draft was simply asking for ‘ credit ’—the de- 
positing of the Taussig draft by the plaintiffs in 
the defendant bank. The words ‘ for collection and 
credit’ mean ‘credit.’ While it is reasonable to 
suppose that the defendant bank would not give 
the credit until it was satisfied that it would obtain 
the money on the draft, yet the ultimate object of 
the plaintiff's being ‘ credit,’ if they receive the 
credit, it matters not to them whether the defend- 
ant bank received the money or not. And as soon 
as the defendant bank was satisfied to give the 
credit, as requested, the plaintiffs’ demand was 
complied with, whether the collection was ever 
made or not.”’ . 





The argument is fallacious. The words “ for 
collection and credit ’’ do not mean that the credit 
shall be given until the money is collected. And it 
does make a difference whether the defendant bank 
ever received the money or not. On this point the 
language of Byles, J., in Sweeting v. Pearce, 7 C. 
B. (N. S.), 485, is applicable. Hesays: ‘It is 
not disputed that the general rule of law is that an 
authority to an agent to receive money implies that 
he is to receive it in cash. - If the agent receives 
the money in cash the probability is that he will 
hand it over to the principal; but if he is allowed 
to receive it by means of a settlement of accounts 
between himself and the debtor, he might not be 
able to pay it over; at all events it would very 
much diminish the chance of the principal ever 
receiving it; and upon that principle it has been 
held that the agent, asa general rule, cannot re- 
ceive payment in anything butc?sh.’’ This lan- 
guage is approved in the case of Pearson v. Scott, 
decided in the Chancery Division of the High 
Court of Justice, May 4th, 1878, 18 Alb. L. J. 193. 

The second objection of the defendants* counsel 
to the view above stated is, * that even if the de- 
fendant bank was the agent of the plaintiffs, for 
the collection of the Taussig draft, and had no 
right to receive payment thereof in anything but 
money, the acceptance of the Taussig check, and 
having it certified by defendant bank was a simple 
breach of their duty as such agent, for which 
they became instantly liable on the 19th day of 
June, as a simple contract debtor.’’ I answer that 
it has been shown above that the act of the de- 
fendant bank in having the check certitied wrought 
no change in the plaintiffs’ rights, and that their 
debt still remained. This unauthorized act, if it 
resulted in any injury to the plaintiffs, would un- 
doubtedly give them a right to recover any dam- 
ages suffered thereby, but it did not dissolve or 
terminate the relationship of principal and agent 
between the plaintiffs and the defendant bank, nor 
preclude the plaintiffs from the right to elect to 
ratify the act of receiving the check and to claim 
the money afterwards collected thereon. 

The force of the argument of the defendants’ 
counsel, that the defendant bank, on the very day 
of its failure and when it was ix articulo mortis, 
had the right by a credit in advance of collection, 
or by its unauthorized act in receiving the check 
and in procuring its certification, to terminate , 
without the plaintiff's consent, the agency, and to 
constitute itself the actual aebtor for the amount, 
against the plaintiffs’ will and against their inter- 
est, I must confess I have been unable to perceive. 

It is not unusual for bankers to credit their cor- 
respondents or customers with the amount of 
paper of a certain character at the time of its re- 
ceipt for collection, but such credits are provis- 
ional only, being made in anticipation that the 
paper will be promptly paid, and with the right to 
cancel the credit if the paper is dishonored. Trin- 
idad National Bank v. Denver National Bank, 4 
Dillon, 290; 7 Cent. L. J.170. Such was the na- 
ture of the credit made in this instance, and the 
circumstance is immaterial, as it does not vary the 
ultimate rights of the parties. 
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The conclusion, therefore, is, that the defendant 
bank was the agent of the plaintiffs to collect the 
draft on Taussig Bros. & Co.; that the agency re- 
mained until the money was received on the check, 
and as this was after the defendant bank had 
ceased to do business and had resolved to wind up 
its affairs, it was received in trust for the plaintiffs 
(less the plaintiffs’ indebtedness to the defendant 
bank), and hence the receiver has no right to hold 
it to be distributed ratably among the general 
creditors of the bank. 

Let a decree be entered for the plaintiffs for 
$8,168.58, with interest from the date of the com- 
mencement of this suit, at the rate of six per cent. 
per annum. 

TREAT, J., did not sit. 

DECREE ACCORDINGLY. 


———< a ——_—___—__—_ 


FIRES CAUSED BY LOCOMOTIVES—PROXI- 
MATE AND REMOTE CAUSE. 





PEOPPERS v. MISSOURI, KANSAS & TEXAS 
RAILROAD. 





Supreme Court of Missouri, April Term, 1878. 


Hon. T. A. SHERWOOD, Chief Justice. 
‘6 "Wo. B. NAPTON, 
** “WARWICK HouGH, 
“« E. H. Norton, 

“ ~=JOHN W. HENRY, 


Associate Justices. 


Sparks from defendant’s locomotive set fire to 
prairie along defendant’s line of railway. The grass be- 
ing dry, and the wind high, the fire extended about 
three miles during that evening and night, burning 
more slowly during the night because the wind 
had been less violent. Next morning the wind 
arose again, and blew hard, as was not un- 
usual in that country, and carried the fire some 
five miles further, where it reached plaintiff’s farm, 
and destroyed property of plaintiff. In an action 
for damages for destruction of plaintiff's property 
through negligence of defendant’s railway: Held, that 
the facts showed prima facie negligence, on part of de- 
fendant, and that the damage by fire must be consid- 
ered as the direct and natural result therefrom, such 
as would be reasonably anticipated, and that the high 
wind at that season of the year, although aiding in the 
spread of the fire, was neither extraordinary nor re- 
markable, and could not be regarded as the introduc- 
tion of a new agency, so as to relieve the railway com- 
pany from the results of the negligence of its servants 
in permitting the fire to escape from its engines. 


NAPTON, J., delivered the opinion of the court: 


Notwithstanding the multitude of decisions here 
and elsewhere, in regard to the responsibility of 
railroad companies for fires escaping from their 
engines, the present case undoubtedly presents 
some novel features, which have occasioned some 
hesitation in applying to it principles which, after 
considerable conflict, seem to be now pretty well 
settled. The facts in this case are, that some 
sparks from a locomotive of defendant set fire to 
the prairie about two o’clock on the evening of the 
23d of November, 1872, near the track, and the 
grass being very rank and dry, and the wind 








being high, the fire extended about two and a half 
or three miles before night and continued to burn 
during the night, though slowly; but in the morn- 
ing the wind arose again, and blew hard, as was not 
unusual in that country, and carried the fire some 
five miles further, until it reached plaintift’s farm, 
about nine or ten o’clock on the 24th, and burned 
over a fire line of about sixteen feet of plowed 
ground, and destroyed the property of the plain- 
tiff. 

The instructions given and refused by the court 
at the trial, were as follows: 

The plaintiff asked the court to give the following 
instructions in his behalf, viz.: 

1. The court instructs the jury that the defen- 
dant in this case was bound to a degree of care and 
diligence in proportion to the degree of damages 
and the probable extent of injury to the property 
of others, in case of negligence, and if the jury be- 
lieve, from the evidence, that on or about the 23d 
day of November, 1872, the defendant, the M., K. 
& T. Railway Company, through its agents and 
employes, while operating its engines and trains 
of cars over the line of road in Vernon County, Mo., 
failed to exercise that degree of care and caution 
they ought to have done under the circumstances, 
in consequence of which fire escaped from the en- 
gine of the trains in their use, and set on fire the dry 
grass and combustible matter accumulated and 
standing alongside of and by the railroad track, 
and thence by its natural extension communicated 
and burned the property of plaintiff, as alleged in 
the first count of his petition, then they will find 
for the plaintiff. 

2. The court instructs the jury, on the part of 
the plaintiff, that if they should believe from the 
evidence that there was a continuous line of dry 
prairie grass or other combustible matter ex- 
tending directly from the point at or near the 
railroad track where the fire is alleged to have 
started, to the plaintifi’s premises, and that the 
defendant, while running its locomotive steam en- 
gines, cars and coaches, on its said line of road in 
Vernon County, Mo., through its servants, agents 
and employees, negligently permitted the fire and 
sparks to escape from itsengine on the said 23d day 
vf November, A. D., 1872, and that the sparks did 
set fire to the dry grass along and by the side of its 
line of road near to the same, and that the fire so 
spread naturally continued to spread and burn 
without any break, and burned over the whole line 
of combustible matter from the point where it 
started to plaintiff's farm, so as to make but one 
continuous conflagration from the time it started 
near the railroad track until it reached the plain- 
tiff’s farm, and did burn up and destroy plaintiff's 
property as alleged, without any fault or negligence 
on his part, then they will find for the plaintiff. 

3. The court instructs the jury on the part of the 
plaintiff, that if they believe from the evidence 
that the M., K. & T. Railway Company, on or about 
the 23d day of November, A. D., 1872, while run- 
ning its locomotive steam engines, cars and coaches, 
on its line of road in Vernon County, Mo., through 
its servants, agents, and employees, permitted the 
sparks and fire to escape from its engines and set 
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fire to the grass along and by the side of its line of 
road, and damage ensued to the plaintiffas alleged, 
then the jury may infer or presume that the fire 
escaped through the negligence of the defendant, 
its servants, agents or employees. And the court 
instructs the jury that in such case it devolves upon 


the defendant to rebut the presumption of negli- | 


gence, by proving that it was using proper and 
safe locomotives and engines, and that its servants 
and employees were conducting them in a proper 
and safe way at the time the fire escaped, and un- 
less the jury believe that the defendant has thus 
rebutted this presumption, they will find for the 
plaintiff. 


4, The court instructs the jury on the part of the 
plaintiff, that even though they should believe from 
the evidence that the defendant, on the 23d day of 
November, 1872, was using, in the operation of its 
road, machinery of the most approved mode of con- 
struction, and the latest and best appliances in 
known use, to prevent the escape of fire. and that 
they generally managed their said machinery and 
operated their said road in a safe and proper way; 
yet, if they should further believe from the evi- 
dence thatin this instance the servants or em- 
ployees of defendant were running an unreasona- 
bly long train, so that the engine was overloaded 
and pulled very hard, and in consequence thereof 
produced the escape of sparks and fire toa danger- 
ous extent, then the jury may take into consider- 
ation this fact, with the surrounding circumstances, 
as shown by the evidence, in deciding whether or 
not there was negligence on the part of defendant, 
its servants or employees, in the running of its 
trains, the management and use of its said engines 
and machinery. 


5. The court instructs the jury on the part of 
plaintiff, that even though they should believe that 
the defendant had, at one time, provided its engines 
with the best appliances in known use for the pre- 
vention of the escape of fire, and did generally 
manage the same in a proper and safe way, yet, if 
they should further believe from the evidence, that 
in this instance the defendant had suffered its en- 
gine to get into bad order, so that fire escaped 
therefrom as alleged, and by such escape of fire 
damage ensued to plaintiff, without fault on his 
part, then they will find for the plaintiff. 


6. The court instructs the jury that, although 
they must, in finding a verdict in this case, be gov- 
erned by the maxim that every one is liable for the 
natural and proximate, but not forthe remote dam- 
ages occasioned by his acts, yet this maxim is not 
to be controlled by time and distance; and if the 
jury believe irom the evidence that there was but 
one burning—one continuous conflagration trom 
the time the fire was set at or near the railroad track, 
till, by its natural extension, it extended to and 
burned plaintiff ’s property, in such a manner as to 
constitute but one event, one continuous burning, 
and that the damages complained of were, under 
the surrounding circumstances, the natural result 
of the escape of the fire from the engine of the de- 
fendant, through defendant’s negligence, then they 
will find for the plaintiff, if they shall further find 








that said damage was not caused by any fault of 
the plaintiff. 

7. The court instructs the jury on the part of the 
plaintiff, that if they should believe from the evi- 
dence that the plaintiff is entitled to recover on the 
first count in his petition, then they shall assess his 
damage on said count at such sum as they shall be- 
lieve from the evidence, that the property destroy- 
ed by the fire was reasonably worth, not to exceed 
the sum for which judgment is asked for in said 
count; and the jury may find for plaintiff on one 
count of the petition, and for the defendant on the 
other. 


8. The court instructs the jury that, even though 
they should believe from the evidence that the de- 
fendant, on the 23d day of November, 1872, was 
using in its business the most approved machinery 
in known use, and had adopted and was using the 
best appliances in known practical use, for secu- 
rity, safety, and preventing the escape of fire, and 
that the same were properly managed, yet, if they 
should further believe from the evidence that the 
defendant permitted the dry grass and combustible 
material to accumulate by the side of, and near to 
the railroad track, within its right of way, in such 
manner as would not have been permitted by an 
ordinary prudent man upon his premises if ex- 
posed to the same hazard from fire under similar 
surrounding circumstances, then they may infer 
negligence from such acts. 


9. The court instructs the jury, on the part of 
the plaintiff, that if they should believe from the 
evidence that the setting of the fire to the prairie 
grass, at or near the railroad track, was the proxi- 
mate consequence or effect, or such an effect as 
might have been foreseen or expected by any rea- 
sonable man, of the escape of fire, under the cir- 
cumstances, then this effect will continue to be 
proximate as to everything which the fire con- 
sumes in its direct course, and if they so believe 
they will find for the plaintiff, unless they should 
believe from the evidence that some new force or 
power intervened. of itself sufficient to have caused 
the mischief complained of. 
| 10. The court instructs the jury, on the part of 
the plaintiff, that if they should believe from the 
evidence that the plaintiff is entitled to recover on 
the first count in his petition, then they shall 
assess his damage in said count at such sum as 
they shall believe from the evidence the property 
destroyed by the fire was reasonably worth, not to 
exceed the sum for which judgment is asked in 
said count. 

Of which instructions those numbered 1, 2, 3, 4, 
5, 6, 7 and 10, were given by the court, against de- 
fendant’s objections, and those numbered 8 and 9 
were refused, and to the action of the court in giv- 
ing said instructions, numbers 1, 2, 3, 4, 5, 6, 7 and 
10, the defendant then and there excepted at the 
time. 

The defendant prayed the court to instruct the 
jury in its behalf as follows: 

1. The court instructs the jury, if they find 
from the evidence that the damage dune the plain- 
tiff was not the usual and natural result of the 
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negligent acts of defendant, they will find their 
verdict for defendant. 

2. If the jury find that the burning of plain- 
tiff’s property was not, under usual and ordinary 
circumstances, the natural result of a fire set where 
this was, or that the exertion of plaintiff and his 
neighbors, or the precautions taken by plaintiff and 
his neighbors, or any natural and existing obstacles 
to the rate of said fire, would, under ordinary and 
usual circumstances, have extinguished or stopped 
said fire before it reached plaintiff’s property, they 
wi!l find their verdict for defendant. 

3. If the jury believe from the evidence that 
the burning of plaintiff’s property was not such a 
usual and natural resultof the negligent acts of de- 
fendant as a prudent and careful person would, 
under usual and ordinary circumstances, reason- 
ably have anticipated, you will find your verdict 
for defendant. 


4. If the jury believe from the evidence that 
after the fire was started it would, in the natural 
order of events, have expired itself, or have been 
extinguished before reaching plaintiff’s property, 
but on account of the increased severity of the 
wind blowing the next morning, or a change in the 
direction of the wind, or an increase in the inflam- 
mable material which the fire reached, it was car- 
ried upon plaintiff's premises and destroyed his 
property, they will find their verdict for defendant. 

5. If the jury find that ordinarily plaintiff's 
property, situated as it was, was not exposed to 
damage from any fire originating at the place this 
did, and that a prudent man would have antici- 
pated no danger to said property from such fire 
under ordinary circumstances, and that the damage 
done said property was owing to a high wind 
blowing in the direction from where the fire start- 
ed, conveying the fire with great speed through 
the dry and heavy grass to plaintiff's premises, 
where, under ordinary or usual circumstances it 
could or would have been stopped or expired be- 
fore reaching there, then their verdict must be for 
the defendant. 

6. If the jury find from the evidence that the 
fire set by defendant on its right of way would 
have expired by itself during the night, or would 
have been put out by other parties, had it not been 
for the high wind which was blowing when the fire 
was set, and which sprang up next morning, and 
the heavy growth of grass on the prairie between 
the plaintiff's premises and the place where the fire 
was set, they will find their verdict for defendant. 

7. If the jury find that the fire, during the 
night after it was set, burned low and slow, and the 
wind calmed down, and the next morning the wind 
increased very much and the fire burned rapidly 
across the intervening prairie to plaintiff’s prem- 
ises, and but for the high wind which sprang up in 
the morning, and the high wind and dry grass and 
the rapidity with which the fire traveled, the plain- 
tiff could, by the exercise of ordinary care, have 
protected his premises from harm, you will find 
your verdict for defendant. 

8. And if the jury find that during the night of 
Saturday, November 23d, 1872, the fire became ex- 
tinguished, or nearly so, and could, by the exer- 





cise of ordinary care and exertion on plaintiff's 
part, or would by reason of the exertion of his 
neighbors, or precautions which they had taken to 
guard against fire, have been extinguished the next 
day, had it not been for the high winds which pre- 
vailed the next day, they will find their verdict for 
defendant. 

9. If the jury find from the evidence that, after 
the fire was set by defendant, the same was extin- 
guished, or nearly so, and afterwards increased and 
spread over a great extent of territory and finally 
reached the plaintiff’s premises, in consequence of 
an unusually high wind springing up in the morn- 
ing, and would not have increased and reached the 
plaintiff's premises but for such high wind spring- 
ing up next day, they must find for the defendant. 

Which instructions the court refused to give, and 
to which action of the court, in retusing to give 
said instructions, defendant then and there ex- 
cepted. 

The defendant also prayed the court to instruct 
the jury as follows, viz.: 

10. To entitle the plaintiff to recover in this 
cause it devolves upon him to show to the satis- 
faction of the jury that the fire was set out or 
caused by the negligence of the defendants or its 
employees. 

Which instruction the court gave as prayed. 

The defendants also prayed the court to instruct 
the jury as follows: 

11. The escape of fire from the engine or locomo- 
tive of defendant at the time and place alleged, 
if proved to the satisfaction of the jury, is suffi- 
cient proof of negligence on the part of defendant 
and its employees to authorize the jury to find such 
facts, but this proof of negligence must be consid- 
ered by the jury as fully rebutted if proved to their 
satisfaction that their engine from which the fire 
escaped was at the time in good condition and 
provided with the best machinery and contrivances 
to prevent the escape of sparks and coals of fire, 
and was operated by skillful and competent em- 
ployees, and they themselves were at the time 
guilty of no negligence. 

12. The jury are instructed, that even if they find 
the fact to be that the defendant’s right of way at 
the point where the fire is alleged to have been 
set was covered with dry grass and weeds, the nat- 
ural growth of the soil, this is no negligence on the 
part of the defendant, or any evidence of negli- 
gence, unless it be shown by the evidence that the 
fire, which escaped from defendant’s engine, 
alighted upon or set fire to the grass on defendant’s 
right of way and was from thence communicated 
to the grass on the lands adjoining the right of 
way. 

Which instructions the court refused to give, and 
to which action of the court, in refusing to give said 
instructions, defendant then and there excepted 
at the time. 

It will be perceived that two points are presented 
by the facts, and the instructions to the jury. 
First, whether the question of negligence was prop- 
erly submitted to the jury; and secondly, whether 
the instructions, in regard to proximate and remote 
cause, were correct. 
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In regard to this last topic I do not propose to 
go into a discussion of the subject generally, since 
elementary treatises and judicial opinions have, we 
think, pretty well exhausted it, as the cases referred 
to in the briefs on either side will show. We see 
no material objection to the instructions given by 
the court for the plaintiff. 

The sixth instruction is the one principally ob- 
jected to, but keeping in view the facts on which 
this instruction was based, we think it was not cal- 
culated to mislead. Although the instruction an- 
nounces the rather startling proposition that 
neither time nor distance controls the decision of 
the question of proximate and remote damages, it 
is at the same time declared in the instruction that 
the damages must be the natural result of the fire, 
originated by the negligence of the defendant. 
This seems to be in accordance with the doctrine 
generally sanctioned, that proximate damages are 
such as would be reasonably anticipated by a pru- 
dent man. 

The evidence showed that there was no inter- 
vention of a new agency in the destruction of 
plantiff’s property, The fluctuation of the wind 
at the season of the year when this fire eccurred 
is nothing remarkable or extraordinary, as the tes- 
timony in this case shows. The cessation of the 
wind at nightfall on the prairie, is a matter of 
course, and the increase of the wind the next 
morning is a circumstance which might well be an- 
ticipated. Wedo not regard this as an interven- 
tion of a new agent, relieving the wrong-doer of 
responsibility. Had the wind been on the next 
day extraordinary, not to have been anticipated, it 
might be considered a casus, but the evidence in 
this case shows that the violent wind on the day 
succeeding the starting of the fire was not an 
unfrequent occurrence at that season of the year. 
It is agreed by the witnesses on both sides, that 
such winds, though somewhat unusual, frequently 
blow in that section of the country. 

The instructions asked by defendant on this 
point seem principally directed to astate of facts 
of which there was no proof. Abstractly consid- 
ered, they were undoubtedly law, and some of them 
might well have been given. It is urged, however, 
that the judgment must be reversed on account of 
the refusal of the court to give the 11th instruction 
asked by defendant. It confessedly announces the 
same principle stated by the court in the 3d in- 
struction given for the plaintiff, and might well 
have been given. In the case of Coates v. M., K. 
& T. R’y. Co., 61 Mo. 40, we reversed a judg- 
ment because a similar instruction to the 11th 
asked in this case was refused, but in that case the 
instructions for plaintiff did not state what facts 
would rebut the prima facie case made by proof of 
the fire originating from sparks from the engine. 
In the present case the 3d instruction for plaintiff 
does state that proof of the use of proper and 
safe locomotives and engines, and that its servants 
and employees were conducting them in a proper 
and safe way at the time the fire es.-aped, would 
rebut the presumption of negligence arising from 
the mere escape of the dre. This might very well 
have been repeated in the instruction asked by de- 





endant on the same subject, but with some hesita- 
tion we have concluded that the refusal of this 11th 
instruction will not warrant a reversal of the judg- 
ment. 

Judgment affirmed. 





“DUE PROCESS OF LAW.” 





It is proposed to discuss this term of constitutionay 
law, with reference only to the application made of it 
by the Supreme Court of the United States in Pennoyer 
v. Neff, 5 Otto, 714. 

The point of that decision is, that a monied judgment 
by default, in one of the state courts of Oregon, in 
1866, in favor of a citizen of that state against a non- 
resident, on service had pursuant to the provisions of 
an act of the state of Oregon, authorizing service on 
non-residents by publication of the summons in a 
newspaper in the county where the suit is brought, is 
void; and the sale in 1866 of land of the defendant in 
Oregon under the judgment conveyed no title, on the 
ground that such service is not “due process of law;” 
and such provision of the act is within the prohibition 
against a state depriving any person of life, liberty or 
property without “due process of law,’’ contained in 
sec. 1 of the 14th amendment to the Constitution of 
the United States, adopted in 1868. The suit was in 
the federa! court by the non-resident defendant in the 
judgment against the purchaser at execution sale, to 
try the title—and decision as indicated. 

** Since the adoption of the 14th amendment to the 
Federal Constitution,” say the court, “the validity of 
such judgments may be directly questioned, and their 
enforcement in the state resisted, on the ground that 
proceedings in a court of justice to determine the per- 
sonal rights and obligations of parties over whom that 
court has no jurisdiction does not constitute’due pro- 
cess of law. Whatever difficulty may be experienced in 
giving to those terms a definition which will embrace 
every permissible exertion of power sffecting private 
rights and exclude such as is forbidden, there can be 
no doubt of their meaning when applied to judicial 
proceedings. They then mean a course of legal pro- 
ceedings according to those rules and principles which 
have been established in our system of jurisprudence 
for the enforcement and protection of private rights. 
To give such proceedings any validity, there must be 
atribunal competent by its constitution—that is, by 
the law of its creation—to pass upon the subject-mat- 
ter of the suit; and if that involves merely a determ« 
ation of the personal liability of the defendant, he 
must be brought within its jurisdiction by service of 
process within the state, or his voluntary appearance, 

“Except in cases affecting the personal status of the 
plaintiff, and cases in which that mode of service may 
be considered to have been assented to in advance, 
as hereinafter mentioned, the substituted service of 
process by publication, allowed by the law of Oregon 
and by similar laws in other states, where actions are 
brought against non-residents, is effectual only where, 
in connection with process against the person for com- 
mencing the action, property inthe state is brought 
under the control of the court and subjected to 
its disposition by process adapted to that purpose, 
or where the judgment is sought as a means of 
reaching such property, or aftecting some interest 
therein; in other words, where the action is in the na- 
ture of a proceeding in rem.” 

Something is said in the course of the opinion about 
a judgment obtained on such constructive service, au- 
thorized by legislative act, being treated in any other 
state of the Union as contrary to the first principles of 
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justice, and as an absolute nullity; but these sugges- 
tions seem to be made rather by way of argument, in 
support of the construction given to the clause of the 
fourteenth amendment referred tv, than as a substan- 
tive basis of decision. 

The fifth article of the ten amendments adopted in 
1791, provides that no person “ shall be deprived of 
life, liberty or property without due process of law.” 
This article, however, is not referred to in the opinion 
of the court, and has never been construed to impose 
any limitation on the states, but upon the Federal Gov- 
ernment only. 

Mr. Paschal, in his Annotated Constitution, referring 
to the definition of American citizenship, in section 1 
of the fourteenth amendment, says: ‘ All else in this 
section had already been guaranteed by the constitu- 
tion and amendments. The new feature declared is, 
that the general principles which had been construed 
to apply only to the National Government, are thus 
imposed on the states. Most of the states, in general 
terms, had adopted the same bill of rights in their own 
constitutions.” 

With unimportant differences of phraseology, this 
term ‘“ due process of law” is to be found in the con- 
stitution of every state in the Union, and probably had 
its origin in magna charta. Such verbal differences 
have not, however, given rise to any difference of con- 
struction. ‘*The principles upon which the process is 
based, and not the mere form of the process,” says Mr. 
Justice Cooley, ‘are to determine whether it is due 
process.are not.’’ 

There was no question before the court of the “ force 
and effect” or “faith and credit” to be given in one 
state to a judgment recovered in another. The provi- 
sions of the constitution and of the judiciary act of 
1789 on this subject, have not been thought to embrace 
a judgment in personam against » non-resident on 
constructive service, and without appearance—except 
in so far as under the provisions it was long thought to 
be the law that the recital of personal service, or of ap- 
pearance in the record, could not be contradicted in a 
eollateral proceeding. This construction was, however, 
negatived by the SupremeCourt in Thompson v. Whit- 
ton, 18 Wall., and Knowles v. Gas Light and Coke Co., 
19 Wall. Nor can it scarcely be said that the denial of 
extra-territorial operation to such judgments has been 
considered an open question within legal memory. 
D’Arcy v. Ketchum, 11 Howard. 

As remarked by Mr. Justice Hunt, “the learning in 
the opinion of the court on these subjects is noi appli- 
cable.”” That learned judge, in the course of an able 
and perspicuous dissenting opinion, referring to the 
long existence of statutes similar to that of Oregon in 
nearly every state of the Union, says: ‘ All these 
statutes are now adjudged to be unconstitutional and 
void. The titles obtained under them are not of the 
value of the paper on which they are recorded, except 
where a preliminary attachment was issued. * * * In 
my opinion, this decision is at variance with the long- 
established practice under the statutes of the states of 
this Union, is unsound in principle, and, I fear, may be 
disastrous 1n its effects. 1t tends to produce confusion 
in tiles which have been obtained under similar stat- 
utes in existence for nearly a century; it invites litiga- 
tion and strife, and overthrows a well-settled rule of 
property.” And, in conclusion, ‘I am not willing to de- 
¢lare that a sovereign state can not subject the land 
within its limits to the payment of debts due to its cit- 
izens, or that the power to do so depends upon the fact 
whether its statute shall authorize the property to be 
levied upon at the commencement of the suit’ or at its 
termination. This isa matter of detail, and I am of 
opinion that if reasonable notice be given, with an op- 
portunity to defend when appearance is made, the 
question of power will be fully satisfied.” 





The extract already given from the opinion of the 
court, contains all that is said bearing directly upon the 
point on which the decision of the case was rested. 

What is “‘ due process of law’’? From the opinion 
of the court it at least seems that it is not such process 
as has obtained, from the inauguration of most of the 
state governments under special legislative sanction; 
though by virtue of provisions in the constitutions of 
their own states, the state courts have at all times been 
under the same obligation to denounce such legislation 
as “contrary to the due process or course of the law 
of the land;”? as the courts of the United States find 
themselves since the adoption of the fourteenth amend- 
ment. It would certainly seem to be a sound rule of 
legal construction, that the term used in the amend- 
ment in 1868, was to be construed in harmony with a 
practice long before declared by the legislative depart- 
ments of most of the state governments, sanctioned 
without interruption by the state courts through a 
long series of years, and which constituted a law of 
real estate, under which rights and titles had long 
been vested. 

A retroactive operation has also thus been given this 
clause of the fourteenth amendment, certainly not 
called for by its terms. Not only so, but the title to 
land vested and acquired under the laws of Oregon 
two years before the adoption of this amendment to 
the federal constitution is, by construction of that 
amendment, divested. 

Nothing has been said as to the abstract justice of 
such law, for no power is admitted to exist in the courts 
of the Union to declare void statutes of the states, be- 
cause they conflict with the notions of the judges on the 
“first principles of justice.” 

It admits of grave doubts whether state legislation 
will conform the future operation of these statutes to 
the limitations sought to be imposed by this decision, 
and as to rights already acquired under such laws, I 
ean not think it doubtful that the state courts will up- 
hold such titles. 

The field of conflict thus opened up is a most exten- 
sive one, and it is respectfully submitted by the writer, 
should now, in the absence of further decision, receive 
the most careful attention at the hands of the profes- 
sion. R. G. 

Galveston, Texas. 





SOME RECENT FOREIGN DECISIONS. 





COVENANTS AS TO TITLE DO NOT COVER PATENT 
—DEFECTs.—Besley v. Besley. English High Court, 
Chy. Div.38 L. T. N. S. 844. A agreed totake an un- 
derlease for whatever term B held. By mistake of B’s 
solicitor the underlease purported to grant a term of 
seven years longer than B held. The underlease con- 
tained the usual qualified covenant for quiet enjoyment. 
A entered into possession and neldit till nearly the end 
of B’s real term. Then B’s executors, finding out the 
mistake, wrote to A that they would be obliged to re- 
quire him to give up possession at the end of the term 
which B really held. A procured a fresh lease from 
the ground landlord at an increased rent, and claimed 
the amount of such increased rent for the seven years 
as dumages for misrepresentation and breach of the 
covenant of quietenjoyment. Held, that it was the duty 
of A to look at the original lease, and not having done 
so he could not recover damages for the common mis- 
take; that there had been no breach of covenant. 


VENDOR AND PURCHASER--SPECIFIC PERFORM- 
ANCE—STATUTE OF FRAUDS — FINAL CONTRACT — 
AGREEMENT TO BE FORWARDED BY SOLICITORS— 
DESCRIPTION OF PAXRTIES—“‘ PROPRIETORS.” —Ros- 
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siter v. Miller. English House of Lords, 26 W. R. 865. 
An estate belonging to three persons was offered for 
sale in lots, subject to certain conditions and stipula- 
tions printed on the plan, stating (among other things) 
that *‘ each purchaser will be required to sign a con- 
tract embodying the foregoing conditions,” and pro- 
viding for the payment of a deposit of £10 per cent. on 
the amount of the purchase-money, and for the com- 
pletion of the purchase at the expiration of not ex- 
ceeding two months from the date of the contract. M. 
made a verbal proposal to W., the agent for the own- 
ers of the property, to purchase certain of the lots for 
£1,000. W. told M. that the purchase must be subject 
to the conditions and stipulations printed upon the 
plan, and shortly afterwards wrote him a letter which 
contained the following words: ‘* The proprietors 
have this day agreed to accept your offer of Saturday 
last, conveyed to them through me, viz: to purchase 
for £1,000, etc., subject to the conditions and stipula- 
tions printed on the plan. * * * I have requested 
Messrs. H. & M. (solicitors) to forward you the agree- 
ment for purchase. Will you please elect whether to 
take the title, or employ your own solicitor?’ M. 
wrote in reply, acknowledging W.’s letter, but com- 
plaining of a particular condition relative to building 
on the land, and W. wrote to state that this condition 
would not be insisted upon. M. afterwards declined 
to complete the purchase. Held, 1, that the vendors 
were sufficiently described as tne “ proprietors,’’ and 
that the contract was evidenced by a memorandum in 
writing so as to satisfy the statute of frauds; and 2, 
that the correspondence between M. and W. disclosed 
a binding contract without the signature of the more 
formal agreement which was to be prepared by the 
solicitors. Judgment of the Court of Appeal (25 W. R. 
890, L. R. 5 Ch. D. 648) reversed. Chinnock v. Mar- 
chioness of Ely, 18 W. R. 597, 4 De G. J. & S. 638, dis- 
tinguished. 








ABSTRACT OF DECISIONS OF SUPREME 
COURT OF ILLINOIS. 


[Filed at Springfield, July 24, 1878..] 


Hon. JOHN SCHOLFIELD, Chief Justice. 
‘** SIDNEY BREESE, 
“« TT. LYLE DICKEY, 
‘** BENJAMIN R. SHELDON, 
“© PICKNEY H. WALKER. 
“JOHN M. Scort, 
‘¢ ALFRED M. CRalG, J 


Associate Justices. 


INTERPRETATION— STATUTE — APPEAL—COMMIS- 
SIONERS OF HiGHWAYS.—The only question of im- 
portance presented in this case is, whether a person 
has the right to appeal from the decision of the com- 
missioners of highways, in laying out a new road, or 
vacating an old one, who does not own land adjoining 
the road laid out or vacated. The stutute which au- 
thorizes an appeal from the decision of the commis- 
sioners reads that “any person interested in the deci- 
sion,” etc., may appeal. CRAIG, J., says: “The word 
‘interested’ must receive a reasonable construction, 
such as will on the one hand protect those who have a 
direct and substantial interest in the matter, and on 
the other hand protect the commissioners of high- 
ways from unnecessary litigation. Every citizen of a 
state, in one sense, has an interest in the public higb- 
ways. If, therefore, the language of the statute is in- 
terpreted liberally an appeal might be taken by any 
citizen of the state. But we apprehend it was not the 
intention of the legislature that the word ‘interested’ 
should receive sucha liberal construction. It was, 
doubtless, intended to give the right of appeal to those 
persons who had a direct and pecuniary interest not 








shared by the public at large, such as owned lands ad- 
joining.” Affirmed. Scorrt, J., dissents.— Taylor v. 
Commrs. of Highways. 


APPEAL BONDS—EFFECT OF DEFECTIVE RECITAL 
—STATUTORY FORM.—This was a suit on an appeal 
bond, in which judgment in the lower court went for 
plaintiff. It is insisted that the bond is insufficient to 
authorize a recovery. The bond was executed by W, 
the defendant in the first suit, and by appellant here, 
to John Reisdorf. The condition recites the judg- 
ment and parties to it correctly, but states: ‘“‘Now if 
the said August Reisdorf shall prosecute—appeal! with 
effect,” etc. WALKER, J., says: ** The names are cor- 
rectly given in all other parts of the bond, but it is 
urged this mistake renders the bondinvalid. This, in 
principle, if not in fact, is like the bond in the case of 
Hibbard v. McKinlay, 28 Ill. 244. Here as there the 
coutext of the bond clearly shows that the name Reis- 
dorf was, by mistake, inserted instead of Walbaum, 
and under the authority of that case the ebjection in 
this must be held not well taken. It is also urged that 
the condition of the bond is not in the form prescribed 
by the statute. The recital is, ‘Now if the said —— 
shall prosecute — appeal with effect, and shall pay 
whatever judgment may be rendered by the court up- 
on dismissal or trial of said appeal, then,’ etc. The form 
given in the statute then in force is this: ‘Now if the 
said A B shall prosecute his appeal with effect and pay 
the judgment rendered against him by said court up- 
on the triul of said appeal, or by consent, or in case the 
appeal is dismissed will pay the judgment rendered 
against him by said justice and all costs occasioned by 
said appeal,’ etc. Weare of opinion that the bond in 
this case is in substance the same asthe form. See 3 
Scam. 349; 28 Ill. 524; 36 Ill. 458. But if this were not 
so the bond is good as a common law obligation. See 
1 Gilm. 525; 11 Ill. 417; 50 Lil. 174; 68 Lil. 236; 76 Ill. 
383.” Affirmed.—Schill v . Reisdorf. 


CONTRACT TO COLLECT AND PAY OVER MONEY— 
Trust.—This was assumpsit on a special undertak- 
ing by defendant to pay over to plaintiff the proceeds 
of certain notes left with one G to discharge an indebt- 
edness of G to the plaintiff. 1t is averred that defend- 
ant collected the notes and refused to pay the proceeds 
to plaintiff. The defendant pleaded thestatute of lim- 
itations, the general issue and other pleas. Judgment 
went for plaintiff, and defendant appeals, and claims: 
Ist. that the evidence does not show he received 
the notes or the money; and, 2d, under the law. he is 
not liable to plaintiff. BREESE, J., says, after discus- 
sing the evidence: “There is abundant testimony go- 
ing to show that appellant did receive the notes, and 
that he had agreed to pay out of them appellee’s 
claim; but he alleged as an excuse for non-perform- 
ance that he had sent the notes toG. This is the main 
point in the case. Wasappellant justified in returning 
these notes to G without notice tu appellee? We think 
not. Appellant held these notes in trust for appellee, 
and had no right to turn them over toG. While it is 
true that the mere promise of appellant to do an act 
for the benefit of appellee, without amy consideration 
moving from appellee to him would be nudum pactum, 
yet, after the promise entering upon its performance, 
there arises an obligation on the part of the promissor 
toexecute the trust faithfully, and an action lies forthe 
failure to do so. The views expressed by this courtin 
Prather v. Vineyard, 4 Gilm, 40, are quite applicable 
to this case, and that is a case very like this in its main 
features. It has often been held by this court that a 
person may make hims:lf trustee for another and be 
liable to an action by such third party. 17 Il. 505; 19 
Ill. 89: 21 Til. 194. This being a trust, the statute of 
limitations can not be set up as a defense. 58 Ill. 186. 
Aflirmed.— Walden v. Karr. 
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DAaMAGES—SHOOTING OF PLAINTIFF—EVIDENCE— 
THREATS MADE BY PLAINTIFF.— This was a suit for 
damages sustained by plaintiff by reasonot being shot 
and severely injured by defendant, who was a sheriff. 
It appears that defendant was out serving papers, and 
waited at the intersection of roads when he observed 


plaintiff approaching with a gun on his shoulder. As | 


the plaintiff came up the defendant took deliberate aim 
and shot at him twice, both shots taking effect. The 
facts were substantially admitted. The only defense 
insisted upon is that plaintiff had, some twenty days 
before, threatened to take the life of defendant. De- 
fendant offered to prove on the trial by witnesses that 
they had heard plaintiff make threats against defend- 
ant some twenty days before the shooting. That evi- 
dence was excluded, and the action of the court is as- 
signed for error. Judgment below was for plaintiff. 
ScoTT, J., says: ** The evidence was not offered as a 
matter of defense, but in mitigation of punitive or ex- 
emplary damages; but our opinion is it was not com- 
petent for any purpose. There is no principle with 
which we are familiar on which such evidence is 
admissible. Unless the threats which it is proposed to 
prove are so recent as to become « part of the transac- 
tion being investigated, such testimony is not admis- 
sible under any known rule of evidence for any pur- 
pose. See 75 Ill. 397. * * * Before a party may at- 
tack or inflict bodily harm upon a person who has 
made threats against him, however well grounded his 
apprehension may be, there must be some overt act 
from which an intention may be reasonably infer- 
red to carry into effect his threat of personal violence. 
See 12 Tex. 462; 44 Miss. 762. These salutory princi- 
ples have been applied in civil actions for the recov- 
ery of damages, where, itis held that such evidence is 
not admissible, even in mitigation of damages. 19 
Johns. 318; 1 Mass. 11; 5 Towa, 478; 2 Duer, 310.” 
Affirmed.—Cummins v. Crawford. 


~_—— 
—<——— 





ABSTRACT OF DECISIONS OF SUPREM E 
COURT OF WISCONSIN. 


August Term, 1878. 


Hon. E. G. Ryan, Chief Justice. 
ss ORsaMuUS COLE, 
“Wo. P. LYON, 

6 ~=DAVID TAYLOR, 
‘6 HarR.Low 5S. ORTON, 


+ Associate Justices. 


NEGLIGENCE—FAILURE TO PRESENT BANK CHECK. 
—1. Delay to present bunk check until the failure of 
the bank, ten days after its receipt, held negligence 
which would have discharged the drawers if they had 
left fands in the bank until that time to meet the 
check. 2. But where the drawers drew out their en- 
tire uccount in the bank before its failure, they are li- 
abie to protect the check; and this, though the bank 
would probably have paid it at any time before the day 
of failure, and although its assignee (under the federal 
bankruptcy act) recovered from the drawers the money 
drawn out by them on that day. Opinion by Ryan, 
C. J.—Kinyon v. Stanton. 

INSUFFICIENCY OF HIGHWAY — OPINION OF Ex- 
PERTS.—1. While in extreme cases the insufficiency of 
a highway may be so great and manifest as to warrant 
the courtin holding it insutlicient as matter of law, 
the question is generally one of mere fact for the jury, 
upon evidence of the actual condition of the highway. 
2. While the.e might possibly be cuses in which the 
opinions of experts would be admissible upon qucs- 
tions going to the sufficiency of a highway, yet gener- 
ally the question of such sufficiency is not one of 





science or skill, and the opinions of witnesses thereon 
are inadmissible; and the exclusion in this case ofsuch 
testimony of one who had been a civil engineer, but 
did not appear to be an expert as to the construction 
of highways, was not error. Opinion by RYAN, C.J. 
—Benedict v. City of Fond du Lac. 

TAX CERTIFICATE — MEANING OF ‘“ MUNICIPAL 
CORPORATIONS.” —1. Tax vertificates issued to a 
county can not be transferred by it without an assign- 
ment in writing. 2. The term “ municipal corpora- 
tions,” in the constitution of this state, does not in- 
clude towns (Norton v. Peck, 4 Wis. 714); and when 
used in our statutes it must be taken in its strict con- 
stitutional sense, unless a different intention on the 
part of the lezislature is clear. 3. In the proviso to 
sec. 1, ch. 112, Laws of 1867, the words ‘‘counties or 
municipal corporations,” include cities und villages, 
and any other municipal corporations strictly so called, 
but do not iaclude towns, schoo! districts and other 
quasi corporations. 4. Towns are not authorized to 
purchase and hold tax certificates; and the interven- 
tion of a town as the pretended owner of such certifi- 
cates does not suspend the statutory limitation of ac- 
tions thereon. Opinion by ORTON, J.—Eaton v. Su- 
pervisors of Manitowoc Co. 


CON FRACT—INTEREST.—1. Without a biil of excep- 
tions, rulings on the trial as to the admission of evi- 
dence can not be reviewed here. 2. On the amount 
due plaintiff by the terms of his contract (according to 
a former decision herein, 42 Wis. 377), he is entitled to 
interest from the time of his discharge as building su- 
perintendent of the northern hospital for the insane— 
that amount having been capable of being ascertained 
by computation. 3. Where a party’s right to compensa- 
tion under a contract is doub*ful, and is contested on 
reasonable grounds, and the amount due him requires 
to be determined by suit, interest will not be allowed 
for the time preceding such determination of the right 
of recovery and the amount due. 4. Thus, on the 
amount awarded plaintiff by the jury as the value of 
his plans, ete., for that part of the hospital building 
not erected under his superintendence, interest should 
be allowed only from the verdict; especially as his 
claim, rejected by the legislature, was for a greater 
sum than he was entitled to. 5. The board in charge, 
and thereto authorized, having, at a regular meeting, 
adopted a plan for surface drainage of the grounds, 
ete., previously prepared by plaintiff at the request of 
individual members of said board, and having ordered 
him to contract for the work according to such plan, 
this was a ratification of the plan, and entitled plain- 
tiff to recover therefor. Opinion by COLE, J.—Ship- 
man v. State. 


——— 


ABSTRACT OF DECISIONS OF SUPREME 
JUDICIAL COURT OF MASSACHUSETIS. 





July Term, 1878.j 


Hon. HorAcE GRAY, Chief Justice. 
*¢  JaMEs D. COLT, 
“© ~SeTH AMES, 
*¢ Marcus Morton, ’ 
“* WILLIAM C. Enpicott, { Associate Justices. 
“ -OTIs P. LorD, 
** AUGUSTUS L. SOULE, 


INDICTMENT—ADULTERATION OF FOOD—CONFEC- 
TIONERY.—An allegation in an indictment that the de- 
fendant “unlawfully and fraudulently did adulterate 
a certain substance intended for food, to wit: one 
pound of confectionery,” etc., does not describe the 
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substance that the defendant is charged with adulter- 
ating, with the precision and certainty that the consti- 
tution of the commonwealth and the rules of criminal 
pleadings require. Decl. Rights, Art. 12; Com. v. 
Maxwell, 2 Pick. 189; R. v. Chalkley, Rus. & Ry. 258; 
State v. Morey, 2 Wis. 494. PER CURIAM.—Com. v. 
Chase. 


DonaTIO CausA MORTIS— DEPOSIT IN BANK.—A 
deposit in a savings bank may be the subject-matter of 
avalid donatio causa mortis, and the gift may be 
proved by the delivery of the bank book representing 
the deposit, accompanied by an assignment to the 
donee. Such a delivery may be consistent with other 
purposes, but if it is clear upon the evidence that the 
donor intended by the act, and in contemplation of 
death, to make the gift to the donee as a final disposi- 
tion of the property, it isa good donatio causa mortis. 
Grover v. Grover, 24 Pick. 261; Sessions v. Mosely, 4 
Cush. 87; Bates v: Kempton, 7 Gray, 382; Chase v. 
Redding, 13 Gray, 418; Tillinghast v. Wheaton, 8 R. I. 
536; Constant v. Schyler, 1 Paige, 316. Opinion by 
ENDICOTT, J.— Sheedy v. Roach. 


CONTRACT—VOID PATENT—In consideration of an 
exclusive license, for the term of about one year, to 
manufacture certain grate bars under a patent, and of 
the undertaking of the plaintiff to convey said patent 
to the defendants on terms set forth ina written con- 
tract, the defendants undertook to pay the plaintiff a 
certain sum on the first day of each month till the ex- 
piration of the year, the sum so paid to be counted as 
a part of the agreed price of the patent, if the defend- 
ant should elect at the end of the year to buy the pa- 
tent, but otherwise to be regarded as payment for 
the license. Before the second monthly payment fell 
due the defendants discovered that the patent was 
void for want of novelty in the alleged invention, and 
refused to make further payments for that reason: 
Held, that the defendants were not liable on their 
promise. Opinion by SOULE, J.—Harlow v. Putnam. 

REAL ACFION—DISCLAIMER—EASEMENT.—In a real 
action in which the tenant disclaimed all title, and the 
demandant replied denyiug each and every allegation 
in the disclaimer, evidence which would warrant a jury 
to find that the tenant had claimed an easement only 
in the demanded premises, and had enjoyed the same 
is not an answer to the disclaimer. There may be cases 
in which the tenant, although disclaiming title, may 
have had such an actual occupation of the premises as 
to entitle the demandant to consider himself disseized, 
although such occupation was by inadvertence, and 
without any intention to claim title to the soil and free- 
hold. Props. Locks & Canals v. Nash. & Low. R. R., 
104 Mass. 1. Bnt where it is plain that the claim of the 
tenant is merely an easement, and that he has had no 
other use than that of such easement, the demandant 
can not elect to consider himself disseized and recover 
against the tenant compensation for such use. Judg- 
ment for tenant for costs, and for demandant for 
possession. Opinion by LorD, J.—Vole v. Inhabs. of 
Eastham. 


_ 
—>— 





ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 


July Term, 1878. 


Hon. ALBERT H. HorTON, Chief Justice. 


“1 > go | Associate Justices. 


PRIVATE BANKS—TAXATION OF DEPOSITS. — Un- 
der sec, 23, ch. 84, Laws of 1876, a private banker is 


| 





| 


subject to taxation upon the average amount of de- 
posits used by him in his business. Opinien by 
BREWER, J. Affirmed. All the justices concurring. 
—Knox v. Commrs. of Shawnee County. 


Costs IN CRIMINAL CASES.—B was subpeened as a 
witness on behalf of the state in a criminal action, 
pending in the district court of Shawnee county, He 
attended the court in obedience to the subpeena. 
nolle prosequi was entered on the trial of the action 
by the prosecuting attorney, with leave of the court. 
Afterwards B brought an action against Shawnee 
county to recover fees and mileage as a witness. Held, 
that the county is not liable. State v. Campbell, 19 
Kas. 181. Opinion by HorTON, C.J. All the justi- 
ces concurring. Reversed. — Commrs. of Shawnee 
Co. v. Bollinger. 


CHATTEL MORTGAGE— DEFECTIVE DESCRIPTION— 
—DELIVERY.— Where a chattel mortgage fails to duly 
describe the property, the defect is cured by the sub- 
sequent delivery of the property to the mortgagee as 
against parties who have not acquired any rights or in- 
terest before such delivery. The delivery, in such a 
case, must be such an actual transfer of the possession 
and control of the property that if it was destroyed 
the loss would be that of the mortgagee. A con- 
structive possession will not avail. Opinion by Hor- 
TON, C.J. Reversed. All the justices concurring.— 
Parsons Savings Bank, v. Sargent. 


INCORPORATION OF CITIES BY SPECIAL ACT—IL- 
LEGAL LEGISLATION.—1. The act of the legislature 
entitled ‘* An act authorizing cities therein named to 
become cities of the second class,” approved February 
29, 1872, (Laws of 1872, pages 231, 232,) is a special act 
conferring corporate powers upon four particular mu- 
nicipal corporations, and is therefore unconstitutional 
and void, being in contravention of section 1, of article 
12, of the constitution, which provides that “ the legis- 
lature shall pass no special act conferring cor- 
porate powers.” 2. The city of Council Grove was or- 
ganized as a city of the second class, and under said 
special act, and was never organized asa city of the 
second class under any other act, and has never had a 
population of two thousand inhabitants. Held, that 
said city is not rightly or legally a city of the second 
class. Opinion by VALENTINE, J. Judgment for 
plaintiff. All the justices concurring.—Statev. Maley. 











BOOK NOTICE. 





A TREATISE ON THE LAW OF N 

Civil Rights and Remedies. By Wa. P Wong 

Chicago: Callaghan & Company. 1878. . 

There can be no objection raised to this work, that 
the branch of law which it discusses has been already 
fully treated by older and better known writers. Too 
many of the recent treatises on law will merit this 
criticism. An examination of a new work on an old 
subject soon shows the reader’s only gain to be the 
possession of a hundred or so more authorities. But 
the clearness of style, and the thorough comprehen- 
sion of his subject, which was a characteristic of the 
older writer, is looked for in vain; and the purchaser 
soon comprehends that the object of the publication 
was not so much to fill any wants of the profession for 
such a work, as to minister tothe wants of the publisher 
and author. 

But, as we have said, the book before us is open to 
no such criticism. It discusses a branch of the law not 
before the subject of a separate treatise, though more 
than one have, during the past year, been announced 
“In preparing the book for publication,” says the au- 
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thor in the preface, ‘no model has been followed, for 
the reason that there was no model to follow.” He has 
not attempted to improve upon other authors who 
have written upon much discussed subjects, but has 
explored, almost alone, a new field. His labors, we are 
assured, will be appreciated by the profession; it is 
not too much to say that a library will be far from 
complete whose shelves do not contain the only treatise 
on so frequent a branch of the law as the law of Notice. 

Mr. Wade’s method of treatment is judicious and 
analytical. The book is divided into eight chapters, 
in which the following questions are discussed. 1. 
The different kinds of notice—actual and constructive. 
2. Notice to purchasers, as by registration, possession 
&c. 8. Notice by which certain liabitities are created. 
In this chapter notice of acceptance of proposals, of 
guaranty, of assignment and to carriers and other 
bailees istreated upon. 4. Notice by which liability is 
extinguished or modified. In this chapter the import- 
ant subject of notice by carriers, limiting their liabil- 
ity, is examined at considerable length. 5. Notice of 
agency. 6. Notice of dishoner of commercial paper. 
7. Publication of notices. 8. Practice and pleading. 
The book contains over 600 pages, exclusive of a table 
of cases and an exhaustive index. The printing and 
binding are good. We close this brief ‘“‘notice” with 
the remark that the author is a well known member of 
the bar of this city, and has dedicated his work to the 
former editor of this JOURNAL in kind and flattering 
terms. 








QUERIES AND ANSWERS. 





QUERIES. 


63. PROMISE — CONSIDERATION.— A landlord, A, 
gives a tenant, B, legal notice to quit on or before a 
certain date. After that date Bis still in possession, 
and refuses to quit unless A pays him $100. A being 
desirous of re-building the premises, and finding delay 
will be vexatious and costly, pays the $100. Can he 
subsequently recover this sum from B? A. 





64. DOWER—HOMESTEAD.—Under the statute of Il- 
linois, the widow of a deceased husband is entitled to 
one-third of all the real estate which he left at his 
death as dower, and in assigning dower she is entitled 
to her one-third in the lands upon which the dwelling- 
house, barn, etc., are situated; and in addition to that 
she is entitled, under the statute, to a homestead 
which shall include dwelling-house, etc., and real es- 
tate to the value of one thousand dollars. Ina pro- 
ceeding to assign dower and homestead, how should 
they be assigned with reference to each other, they be- 
ing separate and distinct interests? 





ANSWERS. 
No. 60. 
[7 Cent. L. J. 219.] 

See Krettle v. Newcomb, 22 N. Y. 249, and Maxwell 
v. Reed. 7 Wis. 582, wherein it is held that such a pro- 
spective waiver of exemption is void as against the 
law. * 

La Crosse, Wis. 





WE would call the attention of our correspondent, A. 
H.K., whose paper on “ Negotiable Paper—Extent of 
Recovery” appeared in our last issue (p. 238), to the de- 
c.sion of the Supreme Court of the United States in 
Cromwell v. Sac County, 6 Cent. L. J. 209, and the 





appended note. He will find there some authorities 
not noticed in his criticism. 





A subscriber draws attention to what he considers a 
great hardship in the effect of the decision of the Su- 
preme Court of this state, in City of Jefferson! v. 
Opel, 7 Cent. L. J. 46, 229. He thinks it is in violation 
of rule 13, referred to by T. H. B, ante p. 229. But his 
most serious complaint is that ‘it is not supported by 
any prior authority, or decision in this state. The 
cases referred to and relied on by the court are United 
States v. Gamble, 10 Mo. 459, in which there was no 
bill of exceptions filed at all; and State v. Wall., 15 
Mo. 208, where, also, there was no Dill of exception; 
and Christy’s Admr. v. Meyers, 21 Mo. 112; and Stur- 
divant v. Watkins, 47 Mo. 177, where the court say 
there was no bill of exceptions. None of them were 
cases of “‘ skeleton bills.”” The writer of this has been 
practicing in this state for twelve years, and knows 
that during all that time it has been the constant prac- 
tice to make bills of exceptions like that in the Opel 
case (never knew one otherwise), and for clerks to send 
their transcripts up in the same condition. And until 
that case no question ever was made as to the propri- 
ety of it. Besides, the deputy clerk of the Supreme 
Court, since that case was decided, stated to the writer 
that he thought three-fourths of the transcripts in that 
court were subject to the same objection as that in the 
Opel case. When these things are so we think it 
would have been well for the court to at least give the 
bar notice that they intended to establish a new rule. 
For it is anew one. Or if you say there was none be- 
fore and that they should make one, the result is that 
many find themselves in that court with an improper 
transcript, which, heretofore, has been all right.” 








NOTES. 





MR. JUSTICE MILLER has entirely. recovered from 
his late illness.——T he next term of the Supreme Court 
of the United States will commence on the 14th of next 
month.—Baron Blackburn, Mr. Justice Barry, of the 
Irish Queen’s Bench, Mr. Justice Lush, and Sir James 
F. Stephen, of England, are the commissioners appoint- 
ed to examine and report upon the proposed English 
criminal code.——Blackstone’s Commentaries are being 
translated into Chinese by the Secretary of the Chinese 
Legation at London. 





JUDGE BAXTER, Circuit Judge of the United States 
for the Sixth Circuit, in passing upon an application in 
the Federal Court at Cincinnati, last week, to allow the 
receiver of a railroad to be garnished, took occasion 
to remark that the practice of placing railroads in the 
hands of receivers is altogether too common. It has 
become a great evil. He cited the case of a railroad in 
Georgia, which cost $15,000,000. The receiver, who 
was in charge for three years, issued certificates of in- 
debtedness to the value of $1,500,000, and when the 
road was sold the proceeds were not suflicient to pay 
the certificates. In another case in Detroit, a road 
cost over $8,000,000. When the road came te be sold, 
eminent counsel requested the judge to fix the mini- 
mum price for the sale, suggesting that said price 
should be a sum sufficient to cover the charges of the 
receiver and his lawyer. Judge Baxter said he had ob- 
served that when a receiver got possession he generally 
ran the road forthe benefit of himself and his em- 
ployees, including the attorneys, and he (the judge) 
would hereafter see that there should be areform in his 
circuit for the benefit of the creditors and stockhold- 
ers. If the proceedings to sell and realize were not 
vigorously pushed to a conclusion, he would vacate the 
receivership and give the road back to the company. 








